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Appeal of Matrix Ashbourne Associates, L..P. Appeal No. 3336

PROPOSED FINDINGS OF FACT,
CONCLUSIONS OF LAW AND MEMORANDUM OF LAW

AND NOW, comes MATRIX ASHBOURNE ASSOCIATES, L.P., by and through its
attorneys, Friedman, Schuman, Applebaum, Nemeroff, and McCaffery, P.C., and Peter S.
Fnedman Esqu1re Michael J. Savona, Esquire, and Barbara R. Merhe Esquire, and respectfully
submits the within Proposed Findings of Fact, Conclusions of Law and Memorandum of Law in

the subject matter.

PROPOSED FINDINGS OF FACT

1. Applicant, Matrix Ashbourne Associates, L.P. (hereafter “Applicant”) is a limited
partnership organized under the laws of the Commonwealth of Pennsylvania, having an address
at Forsgate Drive, CN4000, Cranbury, NJ 08512. [Application, Zoning Hearing Bgia:td (“ZHB”)
Exhibits 3.1 — 3.6] |

2. Applicant is the ownér of certain real estate located at the intersection of

Ashbourne and Oak Lane Roads in Cheltenham Township (the “Property”), having an address of
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1100 Ashbourne Road, which same property is also known as Montgomery Couﬁty Tax Map
Parcel No. 31-00-00688-00-1, Block No. 61, Unit No. 6, and is zoned R-1 Residential under the
Cheltenham Town;:hjp Zoning Ordinan_ce. d)
3. Applicant deéi‘res to develop the Property, which consists of a total 104.493 acres,
as an Age-Restricted Development in accordance with Chapter 295, Zoning, Article XXXIII,
Age Restricted Overlay District, of the Code of the Township of Cheltenham (hereafter the
“Cheltenham Code” or the “Code”). (/d.; N.T. 9/14/10, p. 10) The proposed development will
consist of 226 residential units, representing a substantial reduction from the original plan
‘ previously submitted which included 176 market-rate apartments and up to 294 age—festricted
residences... (ZHB Exhibits 7.1-7.2) The Applicant’s concept plan contemplates the preservation
of 67 acres, or api)roximately 64 percent of the Proi)erty, as open space. (N.T. 6/8/10, p. 33) |
4. Onor about May 15, 2009, Applicant, by and through counsel, Peter S. Friedman,
Esquire, filed the instant Application for Zoning Relief Wit£ the Cheltenham Township Zoning
Hearing Board, in accordaﬁce*with Chapter 295, Zoning, Article XXVII of the Cheltenham
Code. The Applicarit submitted an Addendum to the Application dated April 2010 and several
additional Amended and Restated Addenda, the last of which is dated August 2010, clarifying
the zoning relief requested for the Property. The Application and the Amended and Restated
Addendum dated August 2010 are collectively referred to herein as the “Application.”
5. Specifically, Applicant seeks the following relief from the Cheltenham Code
(N.T. 6/8/10, pp. 3-5):
A. Zoning Relief from the rﬁles .and regulatibns of the “Age Restricted
Overlay District” as outlined in Article XXXIII of Chapter 295 of the

Chelteriham vCode, as follows:
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ii.

i,

- A Special Exception in accordance with Cheltenham Code §295-

242 .B.1 for the Age-Restricted Development.

A Special Exception in accordance with Cheltenham Code §295-
242.B.3 for a Clubhouse with common areas and meeting rooms,
indoor and outdoor recreational facilities and maintenance and
security facilities.

A Special Exception in accordance with Cheltenham Code § 295-
242.B.3 for a swimming pool for the remdents of the Age-
Restricted Community only.

1v. A Variance from Cheltenham Code §243.B.8.a., to permit sanitary
sewer facilities (if required) within the floodplain.

V. A Variance from Cheltenham Code §295-243.B.8.d., to permit
development within areas having a slope of 15% or greater.

V1. A Variance from Cheltenham Code §295-243.B.8.e., to permit
sanitary sewer Facilities (if required) within the Riparian Buffer
Areas. .

B. A Variance from the rules and regulations of the “Floodplain Conservation

District” as outlined in Cheltenham Code §295-156, so as to allow
construction of replacement of the existing 8” T.C. Sanitary Sewer Line (if
required) within the 100 Year Floodplain Area.

C. Zoning Relief from the rules and regulations of the “Steep Slope
Conservation District” as outlined in Article XXII of the Cheltenham
Code, as follows:

it

iii.

An Appeal from the determination of the Zoning Officer and/or
Township Engineer pursuant to Cheltenha.m Code §295-164.B.2.
regarding manmade steep slopes.

From Cheltenham Code §295-167 for the construction of free-
standing structures, buildings and retaining walls, internal
aceessways, driveways, parking areas, swimming pools, sanitary
sewers, storm water management facilities, other underground
utilities and landscaping. :

A Determination that the Lines and Grades Plans submitted with
the Application substantially conforms with the Lines and Grade
Plan(s) requirements set forth in Cheltenham Code §295-168.
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v. In the alternative to, C.iii, above, a Vaﬁaﬁce from Cheltenham
Code §295-168 for not submitting plans conforming to the stated
Lines and Grades Plan(s) requirements.

D. A Determination that the number of parking spaces shown on the
Applicant’s plans are not in excess of the maximum permitted under
Cheltenham Code §295-221.F.

E. In the alternative to D., above, a Variance from the rules and regulations
of “Parking and Loading” as outlined in Cheltenham Code §295-221.F,,
for a greater amount of parking of 568 parking spaces instead of the
maximum permitted 120% of the required parking spaces which. equals
463 parking spaces. '

F. A Variance from the entirety of the rules and regulations of the
“Preservation Overlay District” as outlined in Article XXIV of Chapter
295 of the Cheltenham Code.

G. In the alternative to F., above, an interpretation that the rules and
regulations of the “Preservation Overlay District,” as outlined in Article
XXIV of Chapter 295 of the Cheltenham Code are not applicable due to
the provisions of the last sentence of Cheltenham Code §295-241 and the
other provisions in the Cheltenham Code.

6. Following duly advertised notice, the Zoning Hearing Board (hereafter the
“Board”) conducted hearings and/or heard testimony regarding the Application on April 20,
2010, May 10, 2010, June 8, 2010, June 21, 2010, August 9, 2010, Sepfember 14, 2010, October
14, 2010, and November 23, 2010, at which hearing the Board concluded testimony and directed
that the Applicant and the Protestants submit proposed findings and conclusions, as well as legal
argument, by December 14, 2010.

7. At the aforementioned hearings, Applidant appeared, with counsel. In addition,
the Board granted party status to a group of interested residents, known as CC4A, whé appeared -
and attended the hearings represented by counsel.

8. The concept plan presented as Exhibit A-1 (hereafter the “Plan”) depicts the

" Applicant’s proposed age-restricted commhnity consisting..of 226 dWelling units, 70 of which
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creRias

will be single-family detached residences and 156 of which will be carriage homes, to be
constructed in three-unit, or three-residence, buildings.
9. At the June 8, 2010 hearing, the Applicant'presented expert testimony from Stuart

Appel, a landscape architect and professional planner who was retained by the Applicant to

ﬁerform land planning services, including preparation of the Plan. (N.T. 6/8/10, p. 24)

10.  Mr. Appel’s addressed the general criteria for granting special exceptions and
variances, set forth in the Cheltenham Code § 295-209. The Property is situated along
Ashbourne Road with some frontage- on Jenkintown Road as well as Tookany Creek, and
containing approximately 104 acres and zoned R-1 Residential, as defined by the Cheltenham
Code. (N-T. 6/8/10, pp. 29-30; Exhibit A-1)

11.  Of the 226 residential homes proposed in the Plan, 70 are small-lot single family
homes situated mostly on the perimeter of the Property on the nprthern boundaries. The 156
carriage homes are planned in increments of three homes per building. (N .T. 6/8/10, pp. 29-30)

12.  Access to the Property, as shown on the Plan, is taken from a central entrance at
Oak Lane Road, an existing single light intersection, and from another entrance across from
Boyer Road. Both accesswajs are tree-lined boulevards. The entrance at Oak Lane Road comes
into a central turnaround and the second entrance terminateé at residential area on the west ’s‘idé
of the Property. In order to meet the requirements of the Fire Chief, the Applicant also included
in the Plan an emergency access on the west side of the Property, to be blocked from public
access by means of a gate or chain and to be used only for emergency purposes. (fd., pp- 30-31)

13.  The Plan includes residential clusters with central courts having rain gardens
serving mulﬁple functions, including storm water management, screeningv for parking areas and

public amenities for the enjoyment of the residents. Each lot has a driveway that will
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accommodate two vehicles and the minimum separation between buildings is 30 feet, as required
by Cheltenham Code § 205-244. (/d., pp. 31-32)

14. -All of the unlts éxceed tﬁe 100-foot setback from the property line required by
- Code § 295-244. The setbacks range ﬁom 122 feet io 271 feet in most areas, with setbacks in
excess of several hundred feet in the most northern regions of the Property. (N.T. 6/8/10, p. 32)

15.  The Plan includes a central clubhouse and swimming pool with an adjacent open
space in the central portion of the Property. The Plan also proposes an extensive sfonn water
management system, Hemploying Best Management Practices and the use of bio-infiltration
swales, water quality basins, and bio-infiltration .basins spread throughout the Préperty; all of
Which meet or exceed the standards established by the Pennsylvania Department of
Environmental Protection. (N.T. 6/8/10, pp. 32-33)

16.  The Plan includes preservation of 67 acres of open space, or approximately 64
pefcent of the Property, well in excess of the amount of open space required by the Code, and
enviéions restoration of severél natural areas including meadows and woodlands to their natural
state. (N.T. 6/8/10, p. 33)

17.  The Plan also provides a network of pedestrian walkways for circulation
throughbut the community. (N.T. 6/8/10, p. 35)

18.  The overall density of the’ proposed community, using the standard calculation of
gross tract area set forth in tﬁe Preservation Overlay ordinance, is 2.2 homes per acre. This
density compares favorably to the density in the surrounding neighborhoods, which range from
2.2 in the northeast corner along Jenkintown Road, to 3.0 or 3.1 across the street in New Orleans

and other areas, to as much as 5.6 in the area of Arbor and Boyer Roads. (Id., pp. 36-37)
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19.  In order to obtain a special exception for development of the proposed age-

restricted development, an applicant must meet the following requirements of the Cheltenham

Code:

§ 295-240. Purpose.

The purpose of this district is to provide accommodation for age-restricted housing
developments by establishing regulations to permit development by special exception,
tailored to the needs of residents 55 years of age and older, recognizing their different
housing needs and relatively reduced impacts on surrounding land uses, as follows:

A. By providing greater variety of housing to serve the needs of older persons who prefer
an active and independgnt residential environment;

B. By enabling the adaptive reuse of existing buildings and facilities;

C. By encouraging the preservation of natural features, such as woodlands, streams and
open space, by allowing compact development; and

D. By encouraging maximum use of innovative and integrative green design and
construction strategies emphasizing human health as a fundamental evaluative criterion

for building and site design and for construction and operational strategies.

§ 295-241. Overlay.

The Age-Restricted Multiple-Dwelling Overlay District shall be an overlay on all parcels
meeting the criteria contained in this section, as follows:

A. An area of five acres or greater in single ownership;

B. Located within a Residential, hlstitutional or Commercial Zoning District (the overlay
does not apply to parcels within G - Manufacturing and Industrial Districts); and

C. Frontage on state roads that are not 1ifnifed-access highways, as follows:
| (1) For parcels 5.0 to 8.0 acres: 450.feet; or
(2) For parcels 8.01 to 12.0 acres: 750 feet; or
(3) For parcels 12.01 to 30.0 acres: 850 feet; or
(4) For parcels 30.01 to 60.0 acres: 900 feet; or
(5) For parcels 60;01 acres and greater: 2,500 feet.

§ 295-241. Use Regulations
The following uses are permitted in the Age-Restricted Overlay District:
A. Any use permitted in the underlying zoning district of this chapter.

{Client Files/004972/00003/00271330.DOC; 7} 7



B. The following uses are permitted by special exception only:

(1) Age-restricted, independent living, multiple-dwelling developments, by special
exception, subject to the provisions set forth in this article. Each residential unit must be
permanently occupied only by persons age 55 or above with the following exceptlons

(a) A spouse under 55 years if married to a resident 55 years or older;

(b)  Up to 2 children or one child and one child in-law, over 18 years of age,
residing with at least one parent over 55 years of age whose presence is
required to care for that parent;

(c) A spouse under 55 years of age who is a surviving member of a previously

o qualified household;

(@ A live-in nurse or similar caregiver whose presence is requ1red to care for
an occupant over 55 years of age; and

(e) Any adult child with special needs who must reside with at least one

qualified parent.
LI

(3) Other uses customarily incidental to age-restricted, independent living communities,

~including but not limited to clubhouse with common areas and meeting rooms, indoor
and outdoor recreation facilities, dining facilities in residential buildings, and
maintenance and security facilities.

20.  The Property, comprised of over 104 acres, is well over the minimum size of five
acres. (N.T. 6/8/10, p. 50) The proposed community will be a planned community incorporating -
the age restrictions outlined in the Code, with the homeowners association owning the clubhouse
and other common elements in the communjty. (N.T. 6/21/10, pp. 91-93) The Propérty has
frontage of over 3,000 linear feet on Ashbourne Road; a state highway of non-limited access.
(N.T. 6/8/10, pp. 15-16; Exhibit A-1)

21.  The Code also permits accessory uses customarily incidentél to age-restricted,
independent living communities, including a clubh@use with common areas and meeting rooms,
vand indoor and outdoor recreation facilities, such as swimming pools. § 295-242.B.3. The
”Applicant proposes to incorporate a clubhouse and swimming pool into this cbmmunity, as

shbwn in the testimony and requests special exceptions to permit vthose accessory uses. (N.T.

6/8/10, pp. 32-33)
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22.  Code § 295-245 sets forth the development requirements for an age-restricted

development, as follows:

A. The proposed development shall be designed in accordance with an architectural plan
~ with landscaping and shall be constructed in accordance with an overall site plan which
shall be presented to the Zoning Hearing Board for its review and approval.

B. Site development is encouraged to utilize sustainable (green) development practices
("LEED" design practices) that will be implemented throughout the design, construction
and operation of the development. A whole-development approach to sustainability
should include water conservation, energy efficiency, material selection, resource
conservation and environmental quality. -

C. Parking shall be provided as follows:

(1) Parking requirement: 1.5 spaces per unit, one guest space for every five units,

- and one space per employee for the shift requiring the highest number of
employees and otherwise meeting the requirements of § 295-221, Parking and
loading. :

(2) Parking for communities restricted to age 62 years and older in compliance
with the Federal Fair Housing Act may be reduced if it can-be shown that safe and
accessible public transportation is located within 0.25 mile of the development as
follows: 0.5 parking space per unit, one guest space for every five units, and one
space per employee for the shift requiring the highest number of employees and
otherwise meeting the requirements of § 295-221, Parking and loading.

(3 Ifa commﬁhity contains accessory uses, then additional parking spaces for
each accessory use shall be provided in accordance with the requirements of §
295-221, Parking and loading.

D. All utilify lines servicing the site shall .be placed underground. Any réquired ,
aboveground utility structures, buildings, pump stations or other similar devices shall be
screened from adjoining properties and road right-of-ways. '

E. All buildings shall be served by public water and public sanitary sewerage.

F. Natural features. Natural features, such as woodlands, streams, and open space areas
are encouraged to be preserved and incorporated into the development in accordance with
Chapter 280, Trees. - :

G. Resident amenities. The developer shall provide a walkable community with an
internal sidewalk network and two or more additional outdoor' resident amenities
including but not limited to covered walkways, accessible trails, patios, landscaped
courtyards, seating areas, gardens, and facilities for passive or active recreation.

-H. Landscaping. All areas, other than preserved natural features, not cover:ed by building
and impervious paving material shall be maintained as landscaped areas containing trees,
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shrubs and ground covers. Native and noninvasive species are preferred. Known invasive
plant species are prohibited.

(1) Landscape buffers of at least 25 feet wide are required along all front, side,
and rear property lines.

(2) All lots developed under this district that are adjacent to a residential use shall
provide additional screening along the residential property, using a mixture of
evergreen and deciduous plant materials.

(3) Parking lots fronting on a street shall be screened in accordance with § 295-
221, Parking and loading.

(4) Decorative fencing in combination with plant materials may be provided to
discourage trespassing in accordance with § 295-223.

I Lighting. All exterior lighting shall be designed to prevent glare onto adjacent
properties. Pedestrian pathways need to be clearly marked and well lit. Lighting shall be
sufficient for security and identification without allowing light to trespass onto adjacent
sites. llumination onto a residential use shall at no time exceed 0.5 footcandle at the
property line. The height of fixtures shall be a maximum of 20 feet for parking lots and
16 feet for pedestrian walkways. ’

J. Refuse areas. The storage of refuse shall be provided inside the building(s) or within an
outdoor area enclosed by either walls or opaque fencing with a self-closing, self-latching
gate. Any refuse area outside of the building shall be designed to be architecturally
compatible with the building(s), shall not be located in the front of the building, and be
entirely screened by a fence or enclosure which is at least six feet high.

K. Service and loading. Service areas, loading areas and loading docks must be located to
the side of or behind the building and visually screened from public streets and pedestrian
ways with landscaping, privacy fencing or walls. ‘ ’

- L. Architectural guidelines. The following guidelines shall apply to new construction and
alteration of existing structures:

(1) New construction and alterations to existing buildings are encouraged to

~ utilize sustainable (green) building and development practices ("LEED" design
practices) that will be implemented throughout the design, construction and
operation of the building. A whole-building approach to sustainability should
include water conservation, energy efficiency, material selection, resource
conservation and indoor environmental quality.

(2) Windows and doors shall be integrated within the unified architectural plan of
- the complex. :

~ (3) Blank and windowless walls are prohibited.

(4) Exterior wall and detail materials are to be brick, stone (natural or man-made),
stucco, wood or other approved materials on at least 75% of all building facades.
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23.

(5) In conjunction with the special exception application, the applicant shall
provide representative color perspective renderings and elevations of all proposed
buildings along with samples of the actual materials to be used. The applicant
shall also provide graphic representations showing the relationship between the
proposed development and structures on adjacent properties.

(6) For multiple building complexes, the architectural design among buildings
shall be coordinated.

(7) Building design shall be architecturally in keeping with the ambience of the
surrounding neighborhood.

(8) Architectural embellishments that add visual interest to facades and roofs,
such as balconies, bay windows, perpendicular or angled offsets, use of multiple
materials (brick with stone, etc), building courses, dormers, masonry, chimneys,
cupolas, towers and other similar elements, shall be included in the design of
buildings.

(9) Pedestrian entrances shall be easy to locate and provide protection from the
elements.

(10) Upper stories of buildings above six stories shall be visually interrupted
every 50 feet by the use of vertical and horizontal offsets, articulation, modulation
or setbacks from the facade.

" (11) The Zoning Hearing Board may approve the use of architectural concepts

and designs which differ from those set forth above, if it can be demonstrated to
the satisfaction of the Zoning Hearing Board that such concepts and designs
further the legislative intent of this article and the intent of this subsection.

Laura C. Staines Giardino (hereafter “Ms. Staines”), a professional architect,

“addressed compliance with the architectural standards set forth in Code § 295-245.L. Ms.

Staines’ testimony included reference to a Power Point presentation (Exhibit A-4) representing

the architecturai features of the Plan.

24.

With respect to Code § 295-245.1..1, Ms. Staines, who is accredited to design

buildings in accordance with LEED standards, testified, and the Board finds, that the material

-proposed for the buildings is a sustainable material known by several names but commonly‘

referred to as Hardiplank, made of a composite of wood pulp, cement, sand and water. While

having the appearance of wood, this material is more durable and requires less maintenance but
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allows for maintenance of the integrity of the surrounding community in its appearance. (N.T.
6/21/10, pp. 3?—33) In addition, the Plan includes design features ’chat will reduce waste, use
energy-efficient materialé for insulatioﬁ and wai:ér—conserving ﬁ)ﬁtures,» and use HVAC systems
that will improve air quality; (/d., p. 55) and that thé clustering of buildings is an accepted

. sustainable-building practice. (/d., p. 56)

25.  The Plan includes a variety of exterior wall and detail materials, including brick
and stone veneers, in addition to siding, in order to meet the requirements of Code § 295-
245.1L.4. (Id., p. 25) Ms. Staines provided renderingsﬂ of the representative color perspecﬁiles
and elevations of the proposed buildings, aﬂsv well as graphic representations showing the
relationship between the proposed development and structures on adjacent properties, and
provided samples of some of the materials proposed to be used, in compliance with Code § 295-
245.1L.5. The Applicant will ensure that the bﬁilding ‘designs are in keeping with the ambience of
the surrounding neighborhood, in accordance with Code § 295—245 .L.7 and will coordinéte the
architectural design of the buildings proposed for the development, as required by Code § 295-
245.1..6, and the archite.ctural embellishments proposed to be used to add visual interest, in

compliance with Code § 295-245L.8. (Id., pp. 23——35)

26. The Plan also includes covered entrances to the residences, to provide protection

from the elements, as required by Code § 295-245.L.9. (d., p. 29)

27.  As outlined above, the Plan addresses the requirements of Code § 295—245A, as

well as the architectural guidelinés set forth in Code § 295-245.L. (Id., pp. 35-36).

2-8. The proposed clubhouse and swimming pool will not adversely affect the public

health, safety and welfare of the Cheltenham community or create any adverse affect on the air
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quality, noise level or neighborhood esthetics (Id., pp. 37-39) and the inclusion of a clubhouse
_éind swimming pool are consistent with the Cheltenham Township Comprehensive Plan, by

pfoviding active and passive recreation for the residents (/d., p. 40).

29.  There is adequate parking on site for the clubhouse and swimming pool (/d.) and
~ the clubhouse and swimming pool will not adversely affect public services and facilities such as
public water, sewer, refuse collection, police and fire protection and public schools (/d., pp. 40-

| 41).

30. The Plan meets the requirements of Code § 295-245.G by'providing an internai
walkway network as a resident amenity, as Wéll as additional walking trails throughbut the 6pen
space network along the Tookany Creek Parkway and the proposed rain gardens associated with
the guest parking areas. Moreover, each individual umt will have a private garden, patio or

terrace area. (Id., pp. 41-42)

31.  The Applicant also seeks a variance from Cheltenham Code §243.B.8.a., to permit
sanitary sewer. facilities (if required) within the floodplain. This section deﬁnes\the “Net
Developable Site Area” (“NDSA”) as the Gross Tract Area minus certain environmentally
sensitive areas, including one hundred percent of the floodplains. }It is not yet determined
‘whether the Applicant will be required as part of land development approval to construct sanit'ary"
sewer facilities within the floodplain. Accordingly, the Applicant requests a variance from this
section based on the unique nature of the Properfy and the measures proposed by the Applicant
- to minimize the impact of such"facilities, including limiting the disturbance in these areas and
restoring the areas to their pre;dismrbance condition, if it becomes necessary to construct them

within the floodplain. (N.T. 9/14/10, pp. 65-66)
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32.  The Applicant seeks a variance from Cheltenham Code §295-243.B;8.d., to
permit development within areas having a .slope‘ of 15% or greater. This section prohibits
development within oﬁe hundred percent of slopes of 15% or greater measured over a1’ contour
interval, again, in order to protect environmentally sensitive areas. The testimony on this
variance request was extensive and included testimony presented by the Applicant’s experts, the
protestants (CC4A), as well as the Township’s Director of Engineering, Zoning & Inspections,
David M. Lynch, with respect to the nature of the slopes on the Property.

33.  The previous use on the Property as a golf course resulted in numerous inétances
of grading and mounding in order to provide appropriate contours fo; a challenging course, with
elevated greens, tee boxes, sandp;‘rapvs, cart path construction, coriétruction of the clubhouse,
auxiliary buildings, roadways and the parking lot, as well as other landscaping features typically
provided on a golf course. The Property presents a unique challenge due to the manmade steep
siopes scattered throughout the site. Construction on the site Withdut disturbing the steep slopes
would be impossible. (N.T. 8/8/ 10, pp. 47-48) Design of storm Watgr management faéilities and
erosion één’crol are more complicated than on a smaller site. (/d., p. 60) Due to the unique
topography of the site, which has three different water sheds, the Plan includes three different
sanitary sewer connection points as well as three different storm water systems. {d., p. 93)

34.  The Applicant’s cdnsultants conducted testing of many of the steep slope areas in
order to determine whether the slopes created for the previous use existed naturally or were
manmade in order to provide the requisite features for the golf course. Those tests revealed that

'a vast majority of the slopes on the Property that are proposed to be disturbed are, 1n f'a_ct,.

manmade rather than naturally occurring. (N.T. 8/9/10, pp. 32-39)
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35.  Consistent with those ﬁndings, and assuming literal enforcemént of the provisiéns
of the Steep 8101’:76 Overlay District, the area on the Property available for deVelopment would be
extremely lirnited unless those steep slopes that are considered enviromnéntally sensitive are
distingﬁished from the steep slbpes that are manmade. Confining the developrﬁeﬁt to that limited
area would result m a haphazard design of several pockets of residential units, eliminating themf
cohesiveness of the proposed community and creating the need for a disjointed road system and
utility network, all of which is contrary to the Zoning Ordinance requirements for orderly
development in the Age-Restricted Overlay District.

36.  The intent of protectiﬁg environmentally sensitive areas is directed to nafive,
forested slopes or slopes along riparian buffers — areas that the Applicant will not distﬁrb —and
the.. Apblicant has met the intent of Code § 295-243.B.8.D.. (N.T. 8/9/10, pp. 47-50) The
estimated amount of manmade slope area on the Property is approximately 14.4 acres, and the
estimated size of the manmade slope area projected to be disturbed by the development is
approximately 10.7 acres, or approximately 74 percent of the manmade slope area. (N.T.
10/14/10, pp. 61-62)

37.  The Plan contemplates elimination of a previously proposed outlet pipe running
from basin 2-A in order to minimize the distqrbance of non-manmade, slopes. (/d.) |

38.  In order to graphically demonstrate the distinction bétween manmade slopes and
non-manmade slopes, Mr. Mayhew superimposed a blue line on a copy of the Plan, in order to
show the areas of non-manmade, environmentally sensitive sloi)es that the Applicant proposes to
disturb. (Exhibit A-16.6) He used four parameters: the tdpbgraphy of the site, historical aerial
phétographs, soil samples, and oﬁ—site physical inspections of the terrain on the Property,

including vegetation. (N.T. 8/9/10, pp. 27-37) Areas of non-manmade steep slopes proposed to
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- be disturbed aré identified as follows:b (i) just north of single-family home number 18 -
(approximately 900 squal;e feet); (ii) behind Single—family homes Vnumbe:ed 35 through 37
(approximately 3,400 sqﬁare feet); and (iii) behind single-family homes nﬁmbered 49 and 50
(approximately 600 square feet). None of the residential units is proposed within the area of the
steep slopes. The design takés into account the existing topography and in all of these cases the
existing gra&e is dropping off from the proposed roadWays to the fear of the homes, allowing
construction of walkout basements as well as minimizing the amount of fill required and the
amoun;: of earth work' necessary, tilus providing a transition to the natural slope. (N.T. 8/9/ 10 pp.
38-43) Disturbance to manmade steep slopes and the above-identified non-manmade steep
slopes can be accomplished without negativély impacting erosion from the site or sediment off-
site. (Id.) The Applicant submitted a Soil Erosion and Sediment Control Plan that addresses the
measures the 'Applicant will take pursuant té the Plan in order to control erosion and sediment
during construction.

39. The Board finds Mr. Mayhew’s testimony and his analysis regarding the
manmade/non—mam.nade’ character of the steep slopes to be credible, persuasive and compelling.

40. The Board finds that the testimony of John O. Chambers on- Behalf of the
F protéstants — that based on his analysis of the soils on the Property all of the steep slopes should
be protected from development (N.T. 11/23/10, pp. 89-93) — is insufficient to negate the ﬁndingé
herein with regard to the nature of the steep slopes. |

41.  The Board appreciates the testimony 'of David Lynch with regard to his analysis
(memorialized in Mr. Lynch’s memorandum dated July 26, 2010; Exhibit A-18) of the zéning
and engineering inipaéts on the Property from the proposed development. Nevertheless, the

Board does not agree with his suggestion that based on such analysis and the Code provisions _
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relating to the protection of steep slopes the maximum number of residential units that would be

42.  The Applicant submitted to Mr. Lynch on July 6, 2010 a letter from T.ayl.or,
Wiseman & Taylor, Mr. Mayhew’s firm (Exhibit A-17), requesting a determination pursuant to
Code § 295-164.B.2 that the steep slopes being disfurbed by the proposed dével_opment are
manmade steep slopes, -that' Gonstruction of the development can be accomplished without
causing erosion of the slopes of result in soil failure, stream siltation or contamination of surface
waters or an increase in the total runoff into any water course, or an increase in the point
discharge levels or velocities at any given point of collection and discharge, and that suéh
construction will not be injurious to the health, safety and welfare of Township residents; and
that accordingly the Applicant is exerﬁpt from the provisions of Article XXII of the Cheltenham
Code relating to the Steep Slopé Overlay District. In response to thé Applicant’s July 6, 2610
letter, Mr. Lynch issued a letter dated July 21, 2010, addressed to Mr. Mayhe_w (Exhibit P-1),
déclining to issue thé requested determination.

43. Soil types as{_ﬂigier_ltiﬁed by the U.S. Department of Agriculture may be changed
“based on actual surveys. Mr. Chambers’ conclusions regarding the soils on the Property were
based oh assumptions made by reference to U.S. Department of Agriculture surveys conducted
some forty years ago, not on any site or field survey conducted by Mr. Chambers, and without
consideration of what the measurement of slopes was at that time. (N.T. 11/23/10, p. 112)

A44. Erosion and sedimentation control measures typically address runoff concerns
when a developmeﬁt proposes diétu?bance of steep slopes. (N.T. 11/23/10, p. 105) In addition, in
some instances cited by Mr. Chambers the limitations associated with certain types of soils —

limitations that would restrict development — were related not to whether steep slopes were
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involved but to other factors such as frost action and depth to the saturated zone. These soil
characteristics }can be addressed with appropriate.design_ and construction measures. (/d., p. 110)

45.  The analysis conducted by Mr. Lynch and on which his conclusions were based
consisted of a grading system he developed, not on a standard engineering practice for grading
slopes. (N.T. 11/23/ 10, pp. 43-44) Mr. Lynch’s conclusion ’.chat only 168 homes may be built on
the Property without disturbance to steep slopes does not take into account the steep slope
impacts of the roads within the development or the storni watér management facilities. (/d., p.
48) Moreover, developing only 168 residential units, versus the 226 proposed by the Applicant,
would not result in any measurable difference in the Level 2 or Level 3 engineering impact with
respect to the ﬁeed for disturbance of steep slopes for roadways and utilities. (/d., p. 50)

46.  Notably, with regard to sediment erosion measures, Mr. Lynchv stated in his
memorandum dated July 26, 2010 (Exhibit A-18, p. 4):

vThere are seéimeht/érosion measures that can adequately protect all terrain types

from erosion during earth disturbance activities (including Level 3 activities):

limiting the extent of earth disturbance activities, Super Silt Fence, Diversion Berns

[sic], Conveyance Channels, Sediment Basins, etc. provided these measures are

properly designed, implemented, inspected and maintained.
The Board agrees with fhis observation and finds that given the Applicant’s intention to
implement such measures, the analysis provided by Mr. Lynch is irreievant to the determinatiOn

of the Applicant’s compliance with the intent of the steep slope protection provisions of the

Code.

47.  The Applicant seeks a variance from Cheltenham Code §295-243.B.8.e., to permit
sanitary sewer facilities (if required) within the Riparian Buffer Areas. The Applicant also
requests a variance from the rules and regulatiohs of the “Floodplain Conservation District” as

~outlined in Cheltenham Code §295-156, so as to allow construction of replacement of the
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'existing 8” TC Sanitary Sewer Line (if required) within the IOO‘Year Floodplain Area. Itisnot
yet determined whether the Applicant will be Fequired as part of land_dévelopment approval to
construct sanitary sewer facilities within the riparian buffer or within the floodplain.
Accordingly, the Applicant requests a variance from these sections based on the unique nature |
and characteristics of the Property and the measures proposed by the Applicant to minimize the
impact of such facilities if it becomes necessary to construct them within the riparian buffer.

48.  The Applicant, in consultation with Mr. Lynch, contemplates investigating the
condition of a terra cotta sewer pipe that ser.viceS’they old clubhouse and maintenance area on the
golf club grounds in ordér to determine the pipe_’s condition. (N.T. 9/14/10, pp. 65-66) The
decision as to whetherA the pipe must be replaced will be made by Mr. Lynch and the Applicant
has agreed to replace the pipe if required. To do so will require working within both the
floodplain and the npanan buffer; accordiﬁgly, th;e Applicant requests a variance to permit such
work if it is found to be necessary based on the cohditibn of vthe_ existing pipe. Should
replacement of the pipe be necessary, the Applicant vﬁll limit disturbance.;co the area and will
restore the pre-existing, nonconfqrming conditions following the work. The replacement of a
| .'non—conforming pipe with é similar, nonconforming pipe represents the minimum variance
necessary to ensure the propef operation of the faqility. (Id.)

49. The Applicant also seeks zom'ﬁg relief from the rules and regulations of the
“Steep Slope Conservation District” as outlined in Article XXII of the Cheltenham Code, as
follows: |

A. An Appeal from the determination of the Zoning Officer and/or Township
Engineer pursuant to Cheltenham Code §295-164.B.2. regarding manmade
steep slopes.

B. A variance from Cheltenham Code §295-167 for the construction of free-
standing structures building and retaining walls, internal accessways,
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driveways, parking areas, swimming pools, sanitary sewers, storm water
management facilities, other underground utilities and landscaping.

- C. A Determination that the Lines and Grades Plans submitted with the
Application substantially conforms with the Lines and Grade Plan(s)
requirements set forth in Cheltenham Code §295-168.
D. In the alternative to, C., above, a variance from Cheltenham Code §295-
168 for not submitting plans conforming to the stated Lines and Grades
Plan(s) requirements. '
50.  The “Steep Slope Conservation District” regulations are set forth in sections 295-
163 through 295-170 of the Cheltenham Code. Generally, these regulations are designed to
protect natural features and minimize erosion. Areas with a terrain gradient less that 15% are
exempt from the regulations, as are certain developments that existed prior to adoption of this
overlay district. The regulations permit the Township Engineer to exempt manmade slopes from
the regulaﬁons in this everlay district if certain conditions are met, to wit:
[TThe alteration, regrading, clearing, or construction upon such slope can be
accomplished without causing erosion of the slope, and will not result in soil
failure, stream siltation, and contamination of surface waters and/or an increase in
the total runoff into any watercourse or an increase in the point discharge levels or
velocities at any given point of collection and discharge and will not be injurious
to the health, safety and welfare of Township residents. It shall be the burden of
the Applicant to demonstrate that the slopes were manmade and to establish the
absence of impact in accordance with the criteria stated herein.
Cheltenham Code § 295-164.B.2. In addition, in order to obtain a variance from the use

restrictions in this overlay district, an applicant must submit a Lines and Grades Plan, prepared

by a design professional licensed in Pennsylvania.

51.  In accordance with Code § 295-164.B.2, the Applicant requested a determination
by the Township Ehgineer that the existence of manmade slopes on the Property would exempt
those areas on the Property having manmade slopes from the provisions of the Steep Slope

Cdnservation District. The Township Engineer, Mr. Lynch, declined to act on the Applicant’s
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request. Mr. Lynch’s analysis is discuss“’ebd more fully, supra, in connection with the variance
request from Code §§ 295-243.B.8.d. The Board finds, in light of Mr Lyﬁch’s decision not to
act, that it is appropriaté for the anrd to make a determination that the Applican"c may disturb
manmade slopes oﬁ the Property and that the Applicant meets the standards set forth in Code § |
1295-164B.2 and is therefore entitled to a favorable determination pursuant ’;o that section.

52." The Applicant seeks a determination by the Board that the revised Lines and
Grades Plan is consistent with the requirements of § 295-168.B of the Code. The revised Lines
and Grades Plan shows contour lines at two-foot intervals, while the earlier Lines and Grades
Plan originally submitted by the Applican’c‘ showed contours at four-foot intervals, in accordance
with the direction provided by tﬁe Township Engineer. The revised Lines and Grades Plan méets
the réquirements of Code § 295-168.B, as outlined above, with one minor exception, to wit, that
‘éll utilitiés within 25 feet oif the site be included. Any such omjssion is de minimis. (N.T.
10/14/10, pp. 56-58; N.T. 8/9/10, pp. 57-61)

53.  The Applicant has: submittgfi to the Zoning Hearing Board the following plans
which collectively constitute the “Applicant’s Lines ‘and Grades Plans” (Letter Peter S.
‘Friedman, Esqu1re, to Neil Sklaroff, Esquire, dated Ndvember 23, 2010):

Soil, Erosion and Sediment Control Plan (Sheet 1 of 1) dated October 5,2010.

“Lines and Grades” Plan ( Sheets 5 and 6 of 10) dated March 25, 2010, Tast revised
October 11, 2010.

Sanitary Concept Plan (Sheet 1 of 10 (incorrectly labeled 9)) dated Mar_ch 25, 2010, last
revised July 1, 2010.

Storm water Concept Plan (Sheet 2 of 10 (incorrectly labeled 9)) dated March 25, 2010,

revised July 1, 2010.
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Amended Steep Slopes Plaﬁ (Sheet 3 of 10), dated August 17, 2009, last reviséd July 1,
2010. | | |

Steep Slopes DiSturbahce (Sheet 4 of 10), dated July 1, 2010.

Cross Sections (Sheets'7, 8, 9& IO of 17) Vdated March 25, 2010, last revised October 5,
2010.

Cross Sections (Sheet 11 through 17) dated October 5, 2010.

Ameﬁded Zoning-Plan (Sheets 1 and 2 of 2), dated August 14, 2009, last revised June 7,
2010. |

54. In additio;i, Applicant agrees to comply with the applicable requirements of the
Montgomery Couﬁty Conservation District and the regula’tibns of the Pennsylvania Deﬁartment |
of Environmental Protection as respects soil erosion and sediment control notes and details. {d)

55.  In response to a request by Mr. Lynch, the Applicant submitted a memorandum
prepared by Mr. Mayhew providing the additional, minor techrﬁcal information not depicted on’
| rtﬁe Lines ‘énd G:rades Plan.
56..  Applicant’s Lines and Graaes Plans, as supplemented by the memorandum
- prepared by Mr. Ma&hew, addresseém the requireménts of Code § 295-168B. |
57.  The reviseci Lines and Grades vPlan, along with the c;oss-sections plan, the
: addiiibnal cross-sections plan (Exhibits A-25.1 and A-25.2), and the Soil Erosion and
Sedimentation Control Plan (Exhibit A-23), and the concept plan and other plans previously
submitted to the Board, in their totality, exceed the requirements of Code § 295-168.B, and no
variance from this section of the Code is necessary. (N.T. 10/14/10, pp. 57-58) Submission of
these plans is far more than is necessary or appropriété at this stage because specifying the

precise erosion controls before the development plan is engineered and submitted pursuant to the
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land development process is premature; i.e., that it is more appropriate fo wait until farther along
in the design process to specify the erosion confrol measures. (N.T. 8/9/10, p. 62)
| 58.  The Soil Erosion and Sedimentation Control Plan (hereafter the “SE/SC Plan”) »

was revised in order to provide additional protection to non-manmade slopes behind .the‘single—
family residenceé along Road K, as shown on the SE/SC Plan. There is an existing fairway and
green in that area and the revised SE/SC Plan shows the area being converted to a storm water
management facility. 'In order to minimize the disturbance to non-manmade slopes, the SE/SC
Plan has been revised to eliminate the outlet structure from the detention basin'in this area that
originally was proposed to run through non-manmade slopes to the 13® fairway. Instead, the
outfall from the detention basin (basin 2-A) will flow thrqugh a storm water pipe behind these
residenceé, in an area already subject to disturbance to another detention basin (basin 3-A) in the
center of the Property, directly behind the traffic circle at the foot of the main entrance from
Ashbourne Road. Although the storm pipé does not require relief for disturbance of steep slopes,
the SE/SC Plan was revised in order to provide additional protection for the non-manmade
‘slopes. (N.T. 10/14/10, pp. 58-61)

59.  The Applicant requesté a variance from Cheltenham Code § 295-167 for the
construction of free-standing étructures, buildings and retaining walls, internal accessways,
driveways, parking areas, swimming pools, sanitary sewers, storm water ménagement facilities,
other underg;ohnd utilities and landscaping within the Steep Slope Conservation District. Code

§ 295-167 provides as follows:

A. The following uses shall be permitted in the Steep Slope Conservation District without the
submission of a lines and grades plan:

(1) Wildlife sanctuary, woodland preserve, arboretum and passive recreation areas,
including parks, but excluding enclosed structures.
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(2) Cultivation and harvesting of crops in accordance with reco gnized soil conservation
practices. : ' '

(3) Nonstructural accessory uses-necessary for the operation and maintenance of the above
permitted uses.

(4) Similar uses to the above which are in compliance with the intent of this article.

B. The following uses shall be permitted in the Steep Slope Conservation District upon review
and approval by the Township Engineer of a lines and grades plan submitted by the applicant
and prepared in accordance with the requirements of § 295-168.

(1) Sealed public water supply wells.
(2) Sanitary or storm sewers and storm water management facilities.
(3) Underground utility transmission lines.

(4) On-site sewage disposal systems, when constructed in compliance with the Pennsjflvania
Sewage Facilities Act, Act of January 24, 1966, P.L. (1965) 1535, as amended, 35 P.S.
§ 750.1 et seq., as may be amended from time to time.

60. The extent of the relief depends on the distinction between manmade and non-
manmade slopes. The Board finds that the slopes identified in the Plan as manmade are exempt
from the restrictions set forth in this section of the Code, thus réndering the necessary felief from
this section to be de minimis, relating to a very small area of non-manmade slopes totaling 0.11
acre, in ordér to cpns@ct a retaining wall and associated grading, disturbing approximately
A4,OOO square feet. (N.T. 9/14/10, p. 63) Accordingly, the Applicant requires a minimal variance
from this section, in order to disturb a small portion of thé non-manmade étéep siopes. Absent
such zoning relief, the Applicant would not be able to comply.with Code § 295-167 due to the
extremely unique nature of the site because there is not sufﬁciem area on the Property to develop
a permitted use without some disturbance to the steep slopes, given the topography of the
existing golf coufse, and the proposed disturbance will not have any negative impact on the
public or on exisﬁng streams. The Applicant, in planning the proposed development, took steps.-

to protect the non-manmade steep slopes on the Property, by placing the improvements away
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from those sensitive areas (N.T. 8/9/10, pp. 51-53) Consequently, there is no proposed

construction up to the limit of a continuous, non-manmade steep slope. (/d., p. 54) |

61 Thé Applicant also requests é determination by the Board that the number of
parking spaces shown on the Applicant’s Plan are not in excess of the maximum permitted under
" Cheltenham Code § 295-221.F, which specifies that no more than 120% of the required |
| minimum parking is permitted. In the 'altemative, the Applicant seeks a variance from § 295-
221.F, to permit a greater amount of parking, totaling 568 parking spaces, instead of the

maximum permitted 120% of the required parking spaces which equates to 463 parking spaces.

' 62. The Board finds that the parking regulations in Code § 295-221 are not intended
to apply to an age-restricted developnient such as that proposed by the Applicant; paﬁicﬁlaﬂy
given the ihclusion of 70 single-family residences in the Plan. The parking spaces proposed in
the Plan include 116 guest parking spaces to accommodate guests of the single-family

| residences. The existing Code regulations apply priméﬁly to parking lots and prohibit parking
between a building and the street, in effect prbhibiting driveways. The limitation of 1.5 spaces
per unit for multifamily residences is reasonable due to the ability of residents to share those
spaces if necessary; i.e., one party uses the space when another party is not using the space. This
practice, howe{f-er, is not practiéal fbr single-family residences, thus requiring parking
speciﬁcally designed for use by.guests. For this reason, the Plan includes the guest parking
areas, resulting in a total number of parking spaces in excess of the limit of 120% of required

- parking.

63.  Rather than use a wider cartway, and in an effort to reduce impervious coverage,

f.he" Applicant designed the pfoject with 24-foot cartways. Consistent with that design, the
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AApplicant elected to include the guest parking areas‘,_ incorporated into rain gardens and
- landscaping, in order to improve the quality ofthé streetscape and screen the impact of the
parking areas. (N.T. 6/8/10, pp. 58-59) A strict interpretation of Code § 295-221.F would result

in a hardship to the Appliéant in light of the nature of the age-restricted community proposed.

64. The zoning ordinance of Upper Providence Township addreés.es parking
specifically for an age-restricted development. Calculation of the parking prdposed for the
subject Plan using that Township’s standard of two spaces per résid‘éntial unit plus .5 spaces pér
guest unit results in a requirement of 565 spaces, a number very close to the total ﬁumber of

spaces proposed, 568. (d., pp. 59-60)

65.  On the issue of parking, the Applicant also presented the expert testimony of
Joseph J. DeSantis, principal and president of McMahon Associates, and a profeésionai traffic

engineer. The required number of off-street parking spaces for the proposed development is 386. '

66.  As discussed previously, the limitation on the number of parking spaces set forth
in Codé § 295-Zi L.F, prohibiting more than 120 percent of the required parking, is not intended
to be appliéable to an age-restricted housing development such as that proposed by Applicant.
(N.T. 6/21/10, p. 112) Using .thjs standard, the limit on parking Spaces for each individual unit

-would be 1.8, a number that is not reasonable. Mr. DeSantis testified that in his 28 years’
expeﬁen’ce as a prbfessional traffic engineer, he has never encountered a zoning ordinance that
contained maximum parking limitations on individual residences. In addition, as Mr. Appel

| testified, the maximum parking regulations are inconsistent with a single-family development.

Whereas when there are multifamily units, the residents may share parking, there is a need for

guest parking for single-family units because there is no opportunity to share the available
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paiking spaces. Accordingly, the Plan is designed ‘;o provide guest parking withiﬁ mthe rain
gardens. - (N.T. 6/8/10, pp. 58-59) The Board agrees, and finds that such limitations are more
typically applied to large parking areas, suéh as those for an office park, for laige retail facilities |
or even a large apartment complex where parking is shared by multiple persons, and are based on
industry recomfnendations designed to limit the use of parking areas in order to reduce the
impact on the environment from an excessive amount of paving. (/d., pp. 113-114) The Board
finds, therefore, that literal application of this ordinancé provision would prohibit a standard 20-

foot driveway leading to a garage that can accommodate two vehicles. (Id., p. 115)

67.  While 46 guest parking spaces are required for this Plan, the Applicant préposes
116 spaces. If the 150’ percent maximum specified in Code § 295-221.F were to be applied to the
guest spaces, the maximum allowed would be 56. However, literal application of this limitation
_ in the context of an age-restricted community would undermine the Applicant’s design to have
”;mall clusters of parking spaces interspersed throughdut the community, making the guest
parking areas accessible‘ to the residences as opi)osed to having one central parking area that
Y Would require both residents and guests to walk much farther from the parking area to the
residential units. The need for specific guést parking‘ areas is also necessary given the 24-foot
width of the roads, making parking on the roads infeasible. If the maximum of 56 guest parking
spaces were applied, the number of spaces would be inadequate for the 226 uﬁits in the
community. Given the typical application of a minimum number of spaces, as opposed to a
mathm and the nature of this age-restricted community, the provision of 116 guest parking
spaces is a reasonable approach and strict application of the maximum limit on parking would

result in unnecessary hardship to the Applicant. (/d., pp. 116-119, 125)
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68. ‘The Applicant seeks an interpretation or, in the alternative, a variance, from :d.-le
entirety of the rules and regulations of the Preservation Overlabeistrict as outlined in Article
XXIV of Chapter 295 of the Cheltenham Code [§§ 295~186 t0 295-191]. In the altefnatii/e,‘the
Applicant seeks an interpretation that the rules and regulations of the Preservétion Ov.erlay‘
District are not applicable due to the prov131ons of the last sentence of Cheltenham Code § 295-
241 as well as other provisions in the Cheltenham Code.

69. Code § 295-186 includes in the legislative intent of the Preservation Overlay

District the following: “A. To encourage innovation and to promote flexibility, economy and

ingenuity in the residential development of large tracts, including-subdivisions and land
developments.” Code § 295-187 establishes the extent of the Preservation Overlay District as

follows:

A. The Preservation Overlay District is defined and established to include and be an
overlay upon all parcels having five or more acres or any residential site with a
development proposal of eight dwelling units or more within any residential district

 designated on the Cheltenham Township Zoning Map. All property within the district
used or intended to be developed for residential purposes shall comply with the
prov181ons of this article.

70.  The Property falls within the Preservatisn Overlay District due to its size, having
well more than five acres, and its location within the R—l Residential District and the proposal to
develop more than e;ght dwelling units. However, Code § 295-241, establishing the Age-
Restricted Overlay District, provides that in order to avoid;ua(gy .c_pnﬂicts with an underlying

zoning district when the provisions of the Age-Restricted Overlay District apply, those

- provisions take precedence over the provisions of an underlying district. This provision renders

inapplicable the provisions of the Preservation Overlay District. The Board finds that the
proposed FPlan meets the intent of Article XXIV as an innovative approach for redevelopment of

an extremely large parcel in a manner that recognizes and is sensitive to the environmentally .
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Sensitive nature of a po;tion of the Property as well as the adjacent Tookany Creek and is
designed tb make the most viable use of the Property while complementing the neighboring ‘
community. The Applicant’s intention is to develop the Property in phasés, limiting the thsical
impact of construction on the neighborhood and disruptidn to the commﬁnity surrqunding the
site. (N.T. 6/8/10, pp. 60-61)

71.  In accordance with the requirements of Code § 295-209.C.(1), the Applicant
retained Mr. DeSantis of McMahon Associates td conduct an analysis of the impact of the
proposed age-restricted development on the traffic in the area, in order to determine whether the
proposed Plan would adversély affect the public health, safety and welfare as a resuit of any
changes in traffic.

72.  The results of the traffic impactﬂs'tlidy (Exhibit A-9) show that the impact on
traffic in the area of the development will be de minimis. An age-restricted community does not '
generate a significant amount of traffic and has a minimal impact on peak-hour traffic: :Although
the study was done on the assumption that the development would have 240 residential ﬁnits,
now reduced to 226, the result of the study Would not be significantly different if it were revised
to reflect the lower number of units. (N.T. 6/21/10, pp. 101-108)

73. Nevertheless, the Applicant’s traffic consultant made recommendations with
regard to improving some of the adjacent intersections in order to ease any traffic impact
resulting from the development. Specifically, he recommended widening Ashbourne Road at the
intersection of Ashbourne and Front, to accommodate left-turn and right-turn lanes; upgrading
the traffic signal at that intersection to improve accommodations for pedestrians; improving the
intersection of Ashbourne and Oak Lane Road by Widen;ng the road for right-turn lanes;

deﬁneating a stahdéby storage area for traffic at the intersection of Ashmead and Ashbourne,
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where there is a pick-up and drop-off area ﬁsed by parents of school children; and adjusting .the
timing at the Church Read and New Second Street. o

74. .. The Applicant is willing to hni')lement the fecommendations, and the existing
roadways can accommodate the proj ected traffic genefated by the age-restricted development on
At'he Property. (Id., pp. 108-110)-

75.  The proposed development will not substantially injure or detract from the ﬁse of
the neighboring property or adversely affect the public health, safety and welfare due to changes

in traffic conditions. (/d., p. 125)

76.  As required by Code § 295-209.C.(4), the Applicant presented ‘testimo.ny‘
regarding the | anticipated effect of the proposed age-restricted development on the logical,
efficient and economical extension or provision of public services and facilities such as public

water, sewers, refuse collection, police and fire protection and pﬁblic schools. Mr. Erik W.
| Hetzel, an expert in fiscal impact studies, testified on behalf of the Applicant with regard to a
~ Fiscal Impact Analysis he prepared (Exhibit A-21, supplemented by Exhibit A—ZZ). Using a
spreadsheet model published by the Rutgers University Center for Urban Policy Research, and
frequently used by Mr. Hetzel in connectioﬁ with dozens of projects in other municipalities, Mr.
Hetzel calcelated the projeet revenues and‘ expenses that would be attributable to both the
Township and the school district as eresult of the proposed development. (N.T. 10/14/10, pp. 5-

9

77.. The net fiscal impact for the Township, with revenues. exceeding costs on an
annual basis at full build-out of the proposed development, would amount to $203,467. The net
fiscal impact on the school district would also be positive, with revenues exceeding costs

annually in the ameﬁnt of $1.76 million. The total net positive impact to the Township and the
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gchdol district amounts to $1.96 million annually, assuming that tax rates remain the same and
the background assumptions regarding the transfer tax and other factors remain the same. (/d.,

pp. 12-13)

~78.  The Township will not incur any unreimbursed costs in connection with review of
~ the Applicant’s land development api)lication, or recording of the land development plan, or in
issuing building permits, nor would the school district. The Township would, to the contrary,
earn revenue from the buildiﬂg permit fees that would be paid in connection with the
“development. (Id., pp. 13-14) Anothér source of revenue for the Township and the school
district would be transfer taxes — estimated to be approximately $580,400 to each of the taxing
authorities. All revenues to the school districf are pﬁre revenue given the age-restricted nature of

- the development and the absence of additional school-age children.

79.  The development of the proposed community will not place an undue burden on

police, fire, emergency services, public works, or the school district. (/d., pp. 16-17)

80. The Board directed that the parties file written Proposed Findings of Fact and
Conclusions of Law in order to summarize their positions with respect to the evidence produced
before the Board. (N.T. 11/23/10, p. 130) | |

81.  Adequate public notice of the dates, times and places of the puBlic hearings held
by the Board in conmsideration of this application were made in accordance with the
Municipalitiés Planning Code, and the hearings were commenced in a timely manner as provided

under the Municipalities Planning Code as well as the Cheltenham Code.
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PROPOSED CONCLUSIONS OF LAW

1. Applicgnt, Métrix Ashbourne Associates, L.P.,Aﬁ.led an application for zoning
relief from vthe Cheltenham To{zlv‘hShi_p Zoning Ordinance, codified as Chapter 295 of The Code
of the Township of Cheltenham, pursuant to §. 909.1(a)(3)‘and § 910.2 of the Pennsylvania
Municipaliﬁes Plaﬁm’ng Code (hereafter “MPC”), 53 P.S. §§ 10909.1(a)(3) and 10910.2, and
pursuant to Article XXVII of the Cheltenham Township Zoning Ordinance. |

2. The Cheltenham Township Zoning Hearing Board c.omﬁlenced'proceedings in
this mattef in accordance with the relevant provisions of § 908 of the MPC and complied with all
the requirements related thereto, including advertising and the time of commencement of
hearings as required under the MPC |

3. The Board finds that the Appliéént has demonstrated that it has met the
requirements for a special exceﬁtion in accordance with Cheltenham Code §295-242.B.1 for the
Age-Restricted Development and that the proposed development will not be contrary to the
public interest.

4. The Board finds that the Applicant has aemonstrated that it has met the
requirements for a special exception in accordance with Cheltenham Code §295-242.B.3 for a
Clpbhouse with common areas and meeting rooms, indoor and Qutdoor recreational faciiities and
maintenance and security facilitieé.

5. The Board finds that the Applicant has demonstrated thaf it has met thev
requirements for a special exception in accordance with Chelteﬁham Code § 295-242.B.3 for a
swimmihg pool for the rééi&ents of the Age—Restricted Community only.

6. The Board finds that the Applicant has demonstrated that it is entitled to a

variance from Cheltenham Code §243.B.8.a., to permit sanitary sewer facilities (if required)
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within the floodplain and that the literal enforcement of this section will cause unnecessary
hardship to the Applicant.

. _ Tﬁe Board finds that the Applicant has demonstra.Ltedv thét it is énﬁﬂed to a
variance from Cheltenham Code §295-243.B.8.d., to permit development within areas having a
slope of 15% or greater,-whefe the slopes in question are identified by the Applicant as 'bé;ing
manmade slopes and ithat the literal enforcement of this section will cause unnecessary hardship
to the Applicant.

8. The B-oard finds that thev Ai;)plicant has demonstrated that it is entitled to a
variance from Cheltenham Code §295-243.B.8.d., to permit development within areas having a
slope‘ of 15% or greafer, th:re the slopes in quesﬁon are i_dentiﬁedﬂ by the Applicént as being
non-manmade slopes, based on the de minimis area ‘being disturbed in accordance with
Applicant’s Plan and that the literal enforcement of this section will cause unnecessary hardship
to the Applicant; |

9. The Board finds that the Applicant has demonstrated that it is entitled to a
variance froml Cheltenham Code §295—243 .B.8.e., to permit sanitary 'seWer Facilities (if reqﬁired)
within the Riparian Buffer Areas and thét the literal‘enfor’cement of this section will cause
‘unnecessary hardship to the Applicant.

10.  The Board ﬁnds that the Applicant has demonstrated that it is entitled to a
variance from the rules and regulations of the ‘“Floodplain Conservaﬁon District” as outlined in
Cheltenham Code §295-156, so as to allow construction of replacement of the existing 8” T.C.
Sanitary Sewer Line (if required) w1th1n tﬁe. 100 Yeér Floodplain Area and that the literal

enforcement of this section will cause unnecessary hardship to the Applicant.
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11.  The Board finds that the failure of the Zoning Officer to respond to Applicanf’s
request for a determination pursuant to Cheltenham Code §295-164.B.2., regarding manmade _
stéep.slopes', consﬁtuted a deemed denial of said request. The Board finds, in addition, that
denial of a finding that the Applicant is exémpt from the provisions of the Steep Siope
Ordinance, to the extent that the Appiicant has demonstrated that a significant portion of the
stéep slopes on the Property are manmade, Was in error.

12. ‘The'Board finds that the Applicant has demonstrated that it is -entitled to a
variance from Cheltenham Code §295-167 in order to be permitted to construct free-standing
structures, buildings and retaining walls, internal accessways, driveways, pa_rking areas,
swimming pools, sanitary sewers, storm water management facilities, other underground utilities
and landscaping within the areas on the Property identified as having manmade steep slopes and
that the literal enforcement of this section will cause unnecessary hardship to the Applicant.

13.  The Board finds that the Lines and Grades .Plans submitted with tﬁe Application,
as amended by the Applicant, substantially conforms wifh the Lines and ’Grade Plan(s)
requirements set forth in Cheltenham Code §295-168.

14.  In light of the foregoing Conclusion, the Board finds that a variance from
Cheltenham Code §295-168 is unneceésary. |

15.  The Board finds that the number of parking spaces shown on the Applicant’s Plaﬁ
are not in excess of the maximum permitted under Cheltenham Code §295-221.F.

16.  In light of the foregoing Conclusion, the Board finds that a variance from the
rules and regulations of “Parking and Loading” as outlined in Cheltenham Code §295-221.F., for
a greater amount of parking of 568 parking spaces instead of the maximum permitted 120% of

the required parking spaces which equals 463 parking spaces, is unnecessary.
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Al 7.  The Board finds fhat the rules and regulations of the “freservation Cverlay

. District,” as outlined in Article XXIV of Chapter 295 of the Cheltenham Code are not applicable

due to. the proﬁéions of the last Asentence of Chélt_enham Code §295-241, that the pfovisions of

the Age Restricted Development District controls in the event of a conﬂict with an underlyingv
district. |

18.  In light of the foregoing Conclusion, the Board finds that a Varian;:e from the

entirety of the rules and regulations of the “Preservation Overlay District” as outlined in Article

XXIV of Chapter 295 of the Cheltenham Code is unnecessary.

MEMORANDUM OF LAW

The Zoning Hearing Board is compelled to review and‘ make ﬁndings concerning the
necessary elements required to grant any variance, as set forth in § 910.2 of the Pennsylvania
Mun_icip‘.alities Planning Code, 53 P.S. § 10910.2. ’fhesé requireﬁents include the followiﬁg: |

1. | That there are unique physical circumstances or conditions, including irregularity,

narrowness or shallowness of lot size or shaiJe, or exceptional topographical or
other ‘physical coﬁditiong peculiar to the particular property, and 'that the
unnecessary hardship is due to such conditions, and not the circumstances or
conditions »generally created by the provisior;s éf the Zoning Ordinance in the
neighborhood or district in which the property{is_ located,;

2. That because of such physical circumstances or conditions, there is no possibility

‘that the property can be developed in strict conformity with thé provisions of the
zoning ordinance and that the authorization of a variance is therefore necessary to

enable the reasonable use of the property;
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3. That such unnecessary hardship has not been created{ by the [Aﬁplicanﬂ;

4. That the variance, if authorizéd, Willh.not alter the essential character of the
neighborhood or district in which the property is located, nor substantially or
pg;jganenﬂy impair the appropriate use_' c;r developme-nt of adjacent property, nor
be detrimental to the public welfare; and

5.  That the variance, if authorized, will represent the minimum variance that will
afford relief and will represent the lreast modification ﬁossible of ;:he regulation at
issue. |

See, 53'?.81 §10910.2; Sweeney v. Zoning Hearing Bd. of Lower Merion T own:shz;p, 534 Pa. 197,
626 A.2d 1147 (Pa. 1993). |
Cheltenhafn Code § 295-209 sets forth the following cﬁteria in addition to those provided

in the MPC:

A. An applicant for a speciai exception shall have the burden of establishing both:

(1) That his application falls within the provision of this chapter which “accords to the
applicant the right to seek a special exception; and

(2) That allowance of the special exception will not be contrary to the public interest.
B. An applicant for a 'va'riance shall have the burden of establishing both:

(1) That a literal enforcement of the provisions of this chapter will result in unnecessary
hardship, as that term is defined by law, including court decisions; and

(2) That allowance of the variance will not be contrary to the public interest.

C. In determining whether the allowance of a special exception or a variance is contrary to
the public interest, the Board shall consider whether the application, if granted, will:

(1) Adversely affect the public health, safety and welfare due to changes in traffic
conditions, drainage, air quality, noise levels, natural features of the land, neighborhood
property values and neighborhood aesthetic characteristics.

(2) Be in accordance with the Cheltenham Township Comprehensive Plan.

(3) Provide the réqﬁired parking.
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(4) Adversely affect the logical, efficient and economical exténsion or provision of public
services and facilities such as public water, sewers, refuse collection, police and fire
protection and public schools. : ' : ’

(5) Otherwise adversely affect the public health, safety, morals or welfare. ,

D. In all cases, the applicant's burden of proof shall include the duty of presenting credible
evidence sufficient to persuade the Board that the applicant has satisfied the criteria set forth
in Subsections A(1) and B(1) of this section. In any case where the Board requests that the
applicant produce evidence relating to the criteria set forth in Subsection C of this section or
where any other party opposing the application shall claim that an allowance of the
application will have any of the effects listed in Subsection C of this section, the applicant's
burden of proof shall include the burden of presenting credible evidence sufficient to
persuade the Board that allowance of a special exception or variance will not be contrary to
the public interest with respect to the criteria so placed in issue.

Applicant seeks the following relief from the Cheltenham Code (N.T. 6/8/10, pp. 3-5):

A Zoning Relief from the rules and regulations of the “Age Restricted Overlay
District” as outlined in Article XXXIII of Chapter 295 of the Cheltenham
Code, as follows: ' ’ R

1.

i

iil.

A Special Exception in accordance with Cheltenham Code §295-
242.B.1 for the Age-Restricted Development.

A Special Exception in accordance with Cheltenham Code‘§295—

~ 242.B.3 for a Clubhouse with common areas and meeting rooms,

indoor and outdoor recreational facilities and maintenance and
security facilities. '

A Special Exception in accordance with Cheltenham Code § 295-
242.B.3 for a swimming pool for the residents of the Age-
Restricted Community only.

iv. A Variance from Cheltenham Code §243.B.8.a., to permit sanitary
_ sewer facilities (if required) within the floodplain. - :

V. A Variance from Cheltenham Code §295-243.B.8.d., to permit
development within areas having a slope of 15% or greater.

vi. A Variance from Cheltenham Code §295-243.B:8.e., to permit

sanitary sewer Facilities (if required) within the Riparian Buffer

Areas. o
B. A Variance from the rules and regulations of the “Floodplain Conservation

District” as outlined in Cheltenham Code §295-156, so as to allow
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construction of replacement of the existing 8” T.C. Sanitary Sewer Line af
required) within the 100 Year Floodplain Area.

C. Zoning Relief from the rules and regulations of the “Steep Slope
. Conservation District” as outlined in Article XXII of the Cheltenham
Code, as follows:"

1. An Appeal from the determination of the Zoning Officer and/or
Township Engineer pursuant to Cheltenham Code §295-164.B.2.
regarding manmade steep slopes.

il. From Cheltenham Code §295-167 for the construction of free-
- standing structures, buildings and retaining walls, internal
accessways, driveways, parking areas, swimming pools, sanitary
sewers, storm water management facilities, other underground
utilities and landscaping. ' '

iii. A Determination that the Lines and Grades Plans submitted with
the Application substantially conforms with the Lines and Grade
Plan(s) requirements set forth in Cheltenham Code §295-168.

iv. In the alternative to, C.iii, above, a Variance from Cheltenham
Code §295-168 for not submitting plans conforming to the stated
Lines and Grades Plan(s) requirements. ,

' D. A Determination that the number of parking spaces shown on the
Applicant’s plans are not in excess of the maximum permitted under
Cheltenham Code §295-221.F.

E. In the alternative to D., above, a Variance from the rules and regulations
of “Parking and Loading” as outlined in Cheltenham Code §295-221.F.,
for a greater amount of parking of 631 parking spaces instead of the
maximum permitted 120% of the required parking spaces which equals

491 parking spaces.

F. A Variance from the entirety of the rules and regulations of the
“preservation Overlay District” as outlined in Article XXIV of Chapter
295 of the Cheltenham Code..

G. In the altemaﬁve to F., above, an interpretation that the rules and

regulations of the “Preservation Overlay District,” as outlined in Article
XXIV of Chapter 295 of the Cheltenham Code are not applicable due to
the provisions of the last sentence of Cheltenham Code §295-241 and the
other provisions in the Cheltenham Code.

The Board will address each of these matters seriatim.
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With rega:fd to the special‘ exceptions soﬁght by the Applicant, the record establishes that
- the proposed use, an age-restricted, independeﬂt living, multiplhe dwelling development, as well
as the‘ proposed accessory clubhouse and swimming pool,_ are permitted usés within the age-
restricted overlay district. Code § 295-242.B.1, 3. The Property is more than five (5) acres and
is in single ownership,’ in compliance with Code § 295-241.A, and is locqﬁgd within a residential
district, the R-1 District, as required by Codeh-§ 295-241.B. In addition, the Property has more
than 3,000 feet of frontage on a state road (Ashbourne Road) that is not a limited access
highway, in compliance-vs}ith Code § 295-241.C.§, which requires frontage of greater than 2500
"feet for parcels measuring 60.01 acres and greater.

A special exception is not an exception to a zoning ordinance, but rather a use,
which is expressly permitted, absent a showing of a detrimental effect on the
community. Manor Healthcare Corp. v. Lower Moreland Township Zoning
Hearing Board, 139 Pa.Cmwlth. 206, 590 A.2d 65 (1991). The applicant for the
proposed use has both the duty to present evidence and the burden of persuading
the board that the propesed use satisfies the objective requirements of the
ordinance for the grant of a special exception. Once the applicant meets these
burdens, a presumption arises that the use is consistent with the health, safety and
general welfare of the community. The burden then normally shifts to the
objectors of the application to present evidence and persuade the Board that the
proposed use will have a- generally detrimental effect. Where ... the ordinance
specifically places the burden on the applicant to show that the proposed use will
not have a detrimental effect, the applicant only retains the burden of persuasion.
Objectors still retain the initial presentation burden with respect to the general
matter of the detriment to health safety, and general welfare. Manor Healthcare.
The evidence presented by objectors must show a high probability that the use
will generate adverse impacts not normally generated by this type of use and that
these impacts will pose a substantial threat to the health and safety of the

community.

Greaton Propertiés v. Lower Merion Tp., 796 A.2d 1038, 1045-46 (Pa.Cmwlth. 2002) [emphasis
supplied]. Consequently, the salient question is whether the proposed age-restricted

development, if the subjéct application were to be granted, would result in a more adverse impact

! Counsel for the Applicant was questioned regarding whether the Deed for the property had been submitted and indicated that he
believed that the Deed had been provided; however, out of an abundance of caution a copy of the Deed is attached hereto.
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than any other age-restricted devélopﬁent. The Applicant presentec% ample evidence that due to
. the existing golf coﬁrse on ’éhe Property, and the unique topography resulting from the extensive
use of steep s_lopé_s to accommodate the needs of the golf course; ény age-restricted use of the
~ Property would be 1imitéd by the restrictions imposed by the Steep Slope Overlay regulations.
The protestaﬁts, CC4A, failed to carry their burden of demonstrating a “high probability that the
use will generate adverse impacts not normally generated by this type of use[,]” as required by
Manor Healthcare, supra. The Board is not persuaded by the testimony of the protestants’
witnesses, David Lynch and Johh Chambers, who merely echoed the underlying basis for the
| Township’s Steep Slope Of/erlay District, without demonstrating that the measures taken by th¢
Applicant to minimizé any adverse impact on the environmentally sen_sitive,resources on or near
- the Property would be insufficient to protect those resourceé, or that any other age—restn'bted
development on the Property would Agé‘tter serve thQ pﬁblic interest‘ in protection of such
resources.

The protestants failed to m¢et their burden of showing that the impact of the proposed
development would constitute a substantial threat to the public health and safety of the
.s:urrounding commu;lity. The testimony of both 'Witllesses §vas shown on cross—examinétion to
be irrele{fant to the showiﬁg made by the Applicant, as both witnesses acknowledged that with
proper measures to control erosion and runoff the Iﬁroposed development would protect the
natural resources on and adjacent to the Property. Accordingly, the Applicant has met the
requirements to justify the special exceptions requested in order to permit the age-restricted
| cievelopment and -the accessory clubhouse and swimming pool and is therefore entitled to relief

pursuant to Cheltenham Code §§ 295-242.B.1 & 3.
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The Apphcant seeks variances' from Cheltenham Code §§ 295-243.B.8.a., d and e, in
order to permit samtary sewer facﬂlties af requ1red) within the floodplain and riparian buffer -
aiea and to permit development within areas havmg a slope of 15% or greater. In addition, the
Applicant seeks relief from Article XXII of the Code, comprising the provisions of the Steep
Slope Overlay District. The testimony presented with regard to these variances demonstrates
that the requested variances are necessary to permit the reasonable development of the Property
~and will not result in adverse impact on tlie public health, safety and welfare of the Township.
The plaeement of the sewer facilities within the protected ﬂoe&plain and riparian buffer areamay
not be necessary, depending on the decision by the Township during the development process
- with i‘egard to the need for additional sewer facilities, and depending as well on the outcome of

testing of the existing terra cotta pipe within the riparian buffer area. However, the Applicant
proposes to minjmiZe the impact of any work within ihe protected non-manmade slope area and
the impact of replacing the terra cotta pipe, if necessary. Should the need arise for the work
| within these sensitiveareas, the Township will have an opportunity to ensure that the work does
not adversely impact the proteeted areas. Accordingly, the Board finds that grant of the
requested variances from Code §§ 295-243.8.8.&1 &eis justiﬁed. |

Wltl‘l rega_i‘d to the variance from Code § 295-243.B.2.d, the Board considers the
Appliciant’s testimony on the nature of the steep slopes on. the Prepei'ty persuasive. The majority
3 of the steep slopes on the Property were created in order to provide the necessary features for the
. golf course that has existed on the site for decades. The Applicant’s consulting engineer
reviewed the slopes on the site, studied historical aerial photographs, conducted soil testing,
inépedted the slopes and calculated the depth of naturally existing compclnents in the slopes, and

" concluded that the contents of most of the steep slopes exhibits characteristics of héving been
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manmade rather than occurring nafurally as part of the environment Qﬁ the Property. - The Board
finds this ‘testimon'y to be credible and considers the testimony presented by thé witnesses for the

'_protestants to be, though aécurate, unpérsuasive with regard to the ﬁndiﬁgs and opinion of Mr.
Mayhew. The record shows that of the slopes that have been identified as non—manma;de steep
slopes, the Applicant proposes to disturb a minimal amount, only 0.11 acre, by limiting the work
being done within those areas and re-designing the storm water management facilities in order to
avoid construction of facilities within the protected area.

Thé Board respects the decision of Mr Lynch, declining to issue the determination
requested by the Applicant regardihg the steep slopes on the Property, and appreciates the.
aﬁalysis prepared by Mr. Lynch regarding the engineering and zoning impact he anticipates from
the proposed development. Nevertheless, given the more extensive record developed in this
proceeding on the nature of the Skteep siobe_s and the steps the Applicant proposes to implé‘nient in
order‘ :to protéct the non-mgnmade slopes on the site, the Board accepts the Applicant’s
charécterization of the steep slopes and therefore determines that the majority of the steep slopées
being disturbed by the'proposed development are manmade steep slopes, .th‘af construction of the
development can be accomplished without causing efc;sion of the slopes or result in soil ‘failure,
stream éﬂtation or contamination of surface waters‘ or an increase in the total runoff into any
water course, or an'increase in the point discharge levels or velocities at any given point of
céllection and dischafge, and that such construction Will not be injurious to the health, safety and
welfare of Township residents; and that accofdingly the Applicant is exempt from the provisiqﬁs

 of Article XXII of the Cheltenham Code relating to the Steep Slope Overlay District, pursuant to

Code § 295-164.B.2
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Accordingly, the Applicant is entitled to construct ﬁee-standing structures, buildings and
retaini:_ag walls, internal accessways, dri{/ewa'ys, paddng areas, swimming pools,‘ sanitafy sewers,
storm water management facilities, other underground utilities and landscaping within the areas
' 'having manmade slopes, consistent with the intent of Code § 295-167. Moreover, the Board is
satisfied that the Lines and Grades Plan submitted with the Application substantially conforms to
the extensive requirements set forth in Cheltenham Code § 295-168 and that no variance from
that section is necessary. »The Lines and Grades Plan,-‘as supplemented, provides adequate
assurance that sufficient protection with regard to erosion and sedimentation controls, and runoff
from construction, is provided for this development. Given the absence of action by the
Township Engineer to approve or disapprove the Applicant’s Lines and Grades Plans, the Board
will treat such absence es a deemed denial and is satisfied that the Lines and Grades Plans meet
the requiremerds of Code § 295—168.

With regerd to the j)arking requirements of Code § 295-221.F, the Board is persuaded
that althouéh the number of parking spaces shown on the Applicant’s plans — 568 spaces — is
technically in excess of the maximum permitted under this section, which would amount to 463
parking spaces, or 120% of fhe required parking, the intent of -the maximum specified in this
section does not contemplete a development such as the age-restricted residential community
proposed. The parking spaces provided for guests of the single-family dnits are designed in such
a .Way to accommodate the needs of an age-restricted community and include innovative
measures. to mlmrmzestorrn water problems as well-as-to provide landscapmg and rain gardens
that will enhance the overall appearance of the community and screen tﬁe parking spaces to
complement the residential nature of the development. Based on this interpretation, there is no

need for a variance from Code § 295-221.F.
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| The final variance requested by the Apphcant rélates to the entirety of Article XXIV of
thé >Co_de, the Preservation Overlay District. The provisions of this Article conflict with those of
the Age-Restricted Overlay District, which was adopted later than the Preservation Oveflay
District. In providing for the Age-Restricted Ove-rléy District, the Township made a legislative
determination that in order to facilitate the development of age-restricted communjties, thé
regulations contained in Article XXXIII shall take precedence over the provisions of any
“underlying zoning district. This determination is codified in Code § 295—241. The Béard,
therefore, is constrained to recognize the Township’s decision in specifying such preference and
to conclude that the regulations set forth in Article XXIV .a:re inapf;licable to the proposed
development. While the Board finds no ambiguity in this language, its decision in this regard
would remain the same in light of the mandate in Secﬁon 10603.1 of the Municipalities Planning
Code, 53 P.S. § 1‘0603,1, that where doubt exists, the language of a zoning ordinance should be
interpreted, in favor of the landowner and against any implied extension of restrictions on the use
of one's property. See, e.g., Adams Outdoor Advertisizjg, LPv. Zoning Hearing Bd. of Smithfield
Township, 909 A.2d 469, 481 (Pa.Cmwlth. 2006), and caseé cited therein. In reaching this
conclusion, the Board notes fhat given the applicability of the Steep Slope Overlay'provisions,
and the Applicant’s showing with regard to the protection of non-manmade steep slopes, the
stated purpoée of thé Preservation Overlay District‘ is met in this instance and application of
Article XXIV is unnecessary. The proposed development meets the legislative intent of Article
XXIV and Article XXXIII, as well as Article XXH regulating steep slopes.
In order to justify a variance, an applicant must meet the following test, enunciated in
“Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 555-556, 462 A.2d

637, 640 (1983):
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The party seeking the variance bears the burden of proving that (1) unnecessary
hardship will result if the variance is denied, and (2) the proposed use will not be
contrary to the public interest. The hardship must be shown to be unique or
peculiar to the property as distinguished from a hardship arising from the impact
of zoning regulations on an entire district. Moreover, mere evidence that the
zoned use is less financially rewarding than the proposed use is insufficient to
justify a variance. (Citations omitted.)

In order to establish that an unnecessary hardéhip exists, an applicant must prove that
either (1) the physical characteristics of the property are such that it could not be used in aﬁy case
Vfor any purpose pérmitted in that zoning district or that it could only be used for a permitted
purpose at prohibitive expense, or (2) the characteristics of the property are such that the lot has
either no value or only distress value for any purpose permitted by the zoning ordinance. Wagner
| . City of Erie Zoning Hearing Board, 675 A.2d 791, 799 (Pa.Cmwlth. 1996), citing Laurento v.
Zoning Hearing Béard, 162 Pa.Cmwlth. 226, 638 A.2d 437 (1994); Isaacs V. Wilkes-Barre City

Zoning Hearing Board, 148 Pa.Cmwlth. 578, 612 A.2d 559(1992).

When an applicant seeks a variance of a dimensional nature rather than a use variance,
however, a less stringent standard is applicable, as noted by the Supreme Court in Hertzberg v.
-Zoning Bd. of Adjustment of City of Pittsburgh, 554 Pa, 249, 257, 721 A.2d 43, 47
(1998):

When seeking a dimensional variance within a permitted use, the owner is asking

only for a reasonable adjustment of the zoning regulations in order to utilize the

property in a manner consistent with the applicable regulations. Thus, the grant of

" a dimensional variance is of lesser moment than the grant of a use variance, since

the latter involves a proposal to use the property in a manner that is wholly

outside the zoning regulation.

" There are unique physical circumstances or conditions, including exceptional
topographical conditions peculiar to the Property, that 'j'ustify the variances granted hereby.

Those physical conditions create a hardship for the Applicant in that the previous use on the

Property resulted in the creation of numerous steep slopes in order to provide a challenging and
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- scenic golf course for the members of the now-defunct golf course, leaving the potential uses of

£he Property quite limited if the zom'ng ordinance provisions are given literal effect. '

The proposed use, the agg—restrictcd development, is a use permitted by théCheltenham
Code by special exception. As discussed, supra, the Applicant has met the requirements for a
special exception and the protestants have failed to uﬁdermine that shbwing. Accordingly; the
variances requested by the Applicant in this matter are in the nature of dimensional variances,

not use variances, and the Applicant seeks only reasonable adjustment of the applicable

- regulations in order to develop the Property in'a manner consistent with the purpose of the age-

restricted distn'ct. ;

The testimony presented by the Applicant demonstrates that the proposed age-restricted

" development has been designed with particular attention to the Comprehensive Plan, the

performance standards of Article XXXIII, the nature and appearance of the surrounding

- community, the architectural standards of Article XXXIII, the environmentally sensitive areas of

the Property and its surroundings and the intent of Article XXII , the impact of the development

~ ofi fraffic in the aiea, the adequacy of parking within the development, and the overall impact the

proposed develdpment will have on the health and welfare of the neighborhood as well as the
“cdiﬁmunity at large.
The record fully supports a conclusion that the proposed development will not adversely

affect the public health, éafety and welfare and that without the variances sought by the

Applicant the unique nature of the Property will cause unnecessary hardship and will prevent the

use of the Property in a manner that is consistent with the applicable regulations for an age-

restricted residential community.
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The unique character of the Property, due to its size as well as the numerous manmade
slopes, in addition to the e;cistencé of thrée deﬁned water sheds, required a desig11 that iﬁcludes
thrge distinct sanitary connections as well as three different storm water .S}}stems. Despi;ce the
challenging characteristics of the site, however, the relief sought by fhe Applicant represents the
minimum necessary to permit developinent of the Property as an age-restricted community
consistent with the underlying purposes of Article XXXIII.

The protestants, CC4A, presentéd no verifiable evidence disputing the Applicant’s
showing that only a portion of the areas identiﬁed as having steep slopes on the Property requires
protection from disturbance. Moreover, the Applicént’s Plat}‘"sgreﬁllly addresses the c;)nqems
with regard to erosion ana sedimentation control, as well as storm water management, and meets
the underlying intent of the Steep Slope Overlay District. The record contains a;rﬁple evidence

-that the Applicant endeavored to design a plan that minimizes the impact both on the Property
itself and its environmentally sensitive areas as well as on the neighboring comrriunity. These
factors support the Board’s conclusion thatvthere is a sufficient basis upon which to grant the
- requested variances. See, e.g., North Chestnut Hill Neighbors v. Zoning Board of Adjustment of
- the City of Philadelphia, 928 A.2d 418 (Pa.Cmwlth. 2007). Literal enfofcemeht. of the
applicable provisiAon_s of the Code Would result in unnecessary hardship due to the particular
conditions of the Property, which conditions are unique to th¢ Property and were not created by
the Applicant. Regardless of the ’f{?lCt that the unique topography of the site existed when the
Applicant purchased the Property, that fact alone' does not preclude the granting of variances that
are otherwise justified. See, Solebury T ownship v. Solebury Township Zoning Héaring Board,

914 A.2d 972, 976 (Pa.Cmwlth. 2007).
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PROPOSED CONCLUSION
WHEREFORE, in consi_deration‘ of all the foregoing, the Cheltenham Townshi}_:; Board of
Sﬁpefvisors finds that the apﬁlicaﬁon of Matrix Ashbourne Associates, L.P., shall be
GRANTED.
Respectfully submitted,

FRIEDMAN, SCHUMAN, APPLEBAUM,
NEMEROFF & McCAFFERY, P.C.

By:

Peter S. Friedman, Esquire
Attorney for Applicant

Dated: December 17, 2010-
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= "Sciuare Suite 500
,a, Pennsylvama 19103

SPECIAL WARRANTY DEED

o /l) r .
A / s
#5S INDENTURE made this /& day of /7A#CH_ 1999, between Ashbourne

= Club a Pennsylvama not-for-profit corporatlon (the "Grantor"), and Matriz/

WITNESSETH
TﬁAT_ the said Grantor for and in consideration of the sum of ]
. lawful money of the United States of America, well and truly paid by

’[hesald Qrantee to the said Grantor, at or before the seaﬁng and delivery hereof, the receipt whereof
1;s.he;'eby acknowledged, has granted, bargained and sold, released and confirmed, and by these
iamaents ‘does-grant, barpain, sell and release- and: eenﬁrm urito the- sald Grantee; its successors and - | C e
.;;'ssigns: .
. ALL THAT CERTAJN lot .461' parcel “o'f land éitﬁate in Cheltenham TSMMP,
" Montgomery County, Pennsylvania, .and being more ﬁ_ﬂy described on the property description
3 (the “Property Description n”") attached hereto and made part hereof as Exhibit A (tbe “Property™).

TOGETHER WITH a}l the buildings and improvements, ways, streets, alleys, driveways,
passages, waters, water-courses, rights, liberties, privileges, hereditaments and appurtenances,

whatsoever- unto the Property belonging, or in any wise appertaining, and the reversions and

SH R S S

567552
03/12/99 5:35 FM




i) issues and profits thereof; and all the egtate, right; title, interest, property, claim
ﬁ'atéoe%lef of thé Grantor, in law as in equity, of, in, and to the Property.

: TO HAVE AND TO HOLD the said Proioe_rty with the buildings, :irnprove_meﬂts .and
"gnts;;:}_jéreby. granted or menﬁoned and mtended s to be, with the appurtenances, unto the
o tee, ité fsuccessofs and assigns, to and 'for the only proper use, benefit and behoof of the |
AN‘D the sa1d Grantor, for itself and its successors and assigns, does covenant, promise and
:'t;) and ‘with the sa1d Grantee its successors and assigns, by these presents that it, the said
all 'and smgular shall and will WARRANT and forever DEFEND the
j perty “herein described and granted, or mentioned and intended to be so, unto. the sald Grantee
sucéessors and assigns, against the said Grantor, its successors and assigns, and against all and
~gvery other person Or persons whomsoever lawfully claunmg or to claim the Property any part
thereof, by, from or mder it, tham or any of them, SUBIECT as set forth herein. .

o MWIP}“W.ﬁNESS WEIEREEF ’che Grantor has executed"tﬂl;er;.ed asa Sef;l‘f.’:l; Ment the

flay and year first above written.

SEALED AND DELIVERED Ashbourne Country Club

% ég By: £A L/’\/

Name:
Title:




: SS.

‘THIS, the 15 aay of Moy !

iy THIS, 5 ., 199 i

F M ﬂm B, 1 an.d o s 4 ﬁw«}, Ty )U? Efcc;re me, the n:ﬁdermgned Notary

wiedged herself/himself to be the e dnt ~of As‘glfzgrme chgiffyfeéuzhﬂ
, &

a not-for-profit corporation, and further acknowledged -that she, as such officer and

prized to do so executed the foregoing i

g 0 dO 50, =™ > 101 gomgmstrumentastheactanddeed i

ﬁrp 0ses thg:x?em contained by signing the name of the corporation by hersecg at:essgll;p:;guon
cer.

ﬁ%

IN WITNESS WHEREOF, I hereunto set my hﬂnd and official seal

Gy Publict |\
My Commission Expires: l®, / [/ ROOR

NOTARIAL L
JANET M. HASTERS, Notary public
Whitpain TWp., Montgamery County
My Commission Explres, October 14, 200
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BarryL Werl,P.E,PLS.

Jefirey A Wert, PE.PLS,

Robin K. Youmans, P.E.

Kermelh M. Fretz. St PLS,

Mark R Plaherty, Survey Manager
Joseph J. elder, Inspection Manager

Ralph A. Went, PE., PLS. 1956-1994

jaind .gurveyors +410 Derstine Avenue, PO Box 647, Lansdale, PA 19446-0608 - 915-855-3111 - Fax 855-51

February 19, 1999
M6497
Ashbourne Country Club
Tract Bouﬁdary
AT CERTAIN lot or piece of ground situate in Cheltenham Township, Montgomery
Pennsylvania, being shown on.a Plan of Survey, prepared for Ashbourne Country

o)) ‘Metz Engineers, Civil Engineers and Surveyors, Lansdale, Pennsylvania, dated
r 28, 1998 and last revised February 5, 1999, and being more fully described as

CGINNING at a point, the intersection which the centerline of Jenkintown Road (41.50'

éj makes with the centerline of Ashbourne Road (41.50' wide); thence, extending along the

'%ﬁ""Asthume Road cgnterline, South 40°52'20" West, 1082.75 feet to an angle point in

-éﬁbéﬁme Road; Thence, still along the said centerline of Ashbourne Road the next five

5:&’5u1‘s:=:s and distances: 1) North 52"37'00" West, 1349.81 feet to a point; 2) North 51°45'50"

7. West, 453.87 feet to a point;.S)_North 50°39'40" West, 870.54 feet to a point; 4) North

{' ,5‘0"’51"30“ West, 333.31 feet to a point; 5) North 48°52'30" West, 282.31 feetto a point in
'1ihe of land of N/L Michael A. & Debra Cqules; Thence, extending along the said Coules
lands and lands of various owners, North 45°13'00" East, 998.81 feet fo a corner of lands of

N/L Cheltenham Township; thence, extending along the said Township lands the five

2t ool e

following courses and distances; 1) South 52011'30 East, 68.97 feet to a point; 2) South

ATy S ANR T

Herbert H. Metz, Inc. Since 1912 M6497/lgls/schC
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t, 162.82 feet to a point; 3) North 79°20'20"East, 137.39 feét to a point; 4)

,:,O?' East, 481.63 feet to a point; 6) North 18°00'30" East, 273.93 feet to a pdint

eily legal right-of-way line of Tookany Creek Parkway (100’ wide); thence,

et

?-gg, extending South.73°32'00" East, 359.47 feet to a point in the bed of Tookany

stkway; thence, extending South 35°11'00" East, 238.19 feet to a point on the said

thence, extending along said Township lands the four following courses and

f§tances; 1) South 51°32'00" West, 210.81 feet crossing Tookany Creek to a point; 2) South
°10'OO" East, 269.88 feet to a point; 3) South 64°25'00" East, 777.37 feet crossing and
ifossing Tookany Creek to a point; 4) North 73°51'40" East, 149.81 feet t6 a point in the
",t,éﬁine of'I enkintown Road; m, along the centerline of Jenkintown Road the next two
rses and distances: 1) South 16°01'30" East, 136.51 feet to a point; 2) lS’outh'18°04'400"

s, 994.89 feet to the place of beginning.

Containing 107.6899 Acres be the same more or less.
I BEING ASSESSMENT PARCEL NUMBER 31-00-00688-00-1.
2 BEING the same premises which Elizabeth Queiroz, Countess of Santa Eulalia, widow by Deed

dated March -1, 1928 and recordéd in Montgomery County, in Deed Book 1044 page 78
conveyed unto Ashbourne Country Club (Pa. Corp.), in fee.
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