FRIEDMAN SCHUMAN, P.C.
BY: PETER S. FRIEDMAN, ESQUIRE

Attorney LD, #23740

BY: MICHAEL YANOFF, ESQUIRE

Attorney LD. #19384

101 Greenwood Avenue, Fifth Floor

Jenkintown, PA 19046-2636 Attorneys for Intervener,
(215) 635-7200 Gond Pro Cheltenham, L.P.
IN RE: APPEAL OF WYNGATE . INTHI: COURT OF COMMON PLEAS
DEVELOPMENT HOMEOWNERS FROM : MONTGOMERY COUNTY,

THE DECISION OF THE ZONING | PENNSYLVANIA

HEARING BOARD CIIELTENHAM . CIVIL ACTION - LAW

TOWNSHIP ;

| No. 2014-17464

LAND USE APPEAL

STIPULATION AND SETTLEMENT AGREEMENT

This STIPULATION AND SETTLEMENT AGREEMENT (“Agreement”) is made
and entered into this 6™ day of March, 2015, by and among the partics of rccord in this appcal,
the Wyngate Development Homeowners, Good Pro Cheltenham L.P., the Zoning Hearing Board
of Cheltenham Township, and Cheltenbam Township as well as JAMES A, ROSENSTEIN,
ESQUIRE, attorney for Wyngate Development Homeowners (“Wyngate” or “Appellant”), the
Appellant, PETER S. FRIEDMAN, ESQUIRE AND MICIHHAEL YANOTT, IESQUIRE,
altorneys for Good Pro Chellenham, 1.P. (“*Good Pro” or “Appellec™), CAROL M.
LAUCHMEN, ESQUIRE, solicitor to the Zoning Hearing f3oard of Cheltenbam Township (the
“Board™), and JOSEPH M. BAGLEY, ESQUIRE, solicitor to Cheltenham LTownship (the

“Township”).
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BACKGROUND

a. Good Pro is the equitable owner of the premises consisting of 3.63+ acres, having
frontage on Opgontz Avenue, Limekiln Pike, MacDonald Avenue and Clubhouse Lane in
Cheltenham Township, Montgomery County, Pennsylvania, as described on the attached Exhibit
“A” (the “Property”) and the premises consisting of approximately 3 +/- acres with frontage on
Clubhouse Lanc in Cheltenham Township, Montgomery County, Pennsylvania as labeled
“Parcel 3B” and described on the attached Exhibit “B” (“Parcel 3B™), which is part of “Parce] 3”
as shown on a certain Subdivision Plan, being sheet 1 of certain plans entitled “The Fairways at
Cedarbrook 1ill & Cedarbrook Apartments”, prepared by Bohler Engineering, Inc., dated
December 12, 2003, revised through September 30, 2004 and recorded on Scptember 28, 2005 as
Plan 25 (pages 260-272) in the Office of the Recorder of Deeds in and for Montgomery County
(the “Recorder’s Office”).

b. Wyngate is a group of 29 residents of the Wyngate residential community
development which is located directly adjacent to the Property, which is described on the
attached Exhibit “C” (“I'arcel 1), The Wyngate residential community is a planned community
which is approved for a total of 198 townhomes and is sometimes hereinafier referred 1o as the
“Wyngale Townhome Community™.

c. Good Pro submitted an application {o the Board for approval of variances in
connection with the development of the Property. The application is identificd as Appeal No.
3468.

d. On or abowt May 12, 2014, the Board issued its Findings ol Fact, Opinion and
Order (the “Dccision”™) approving the variance reliel in connection with Good ’ro’s proposed

development ol the Property, a copy of which is attached as LExhibit #1.”
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e On or about June 11, 2014, Wyngatc filed a Notice of Land Use Appeal
concerning the Decision in Appeal No. 3468 (the “Appcal™).

£ On or about June 27. 2014, the Board filed an Entry of Appearance in the Appeal.

g On or about July 1, 2014, thc Township filed a Noiice of Intervention in the
Appeal.

h. On or about July 8, 2014, Good Pro filed a Notice of Intervention in the Appeal.

i. Good Pro, Wyngate, the Board and the Township have reached agreement on the
terms of a settlement which will resolve all of the issues raised by Wyngate in the Appeal. This
Agreement is entered into to confirm the agreement of the partics,

Je In order to implement several of the terms of this Agreement it will be necessary
lo create and impose various easements, rights, obligations and restrictions (collectively, the
“New Easements”) upon the Property (referred to as “Parcel 2" in the below mentioned
Declaration of Easements) and Parcels I and 3A. Since they and the balance of Parcel 3 are
alrcady subject to a certain Declaration of Easements and Cross Eascment Agreement, dated
June 2, 2008, by and among Matrix CBH. L.P., a Pennsylvania limited partnership (“Matrix”),
The Tairways at Cedarbrook Hills, L.P., a Pennsylvania limited partnership (“The Fairways™)
and the Township, recorded on June 5, 2008 in the Recorders Office, s Instrument No.
2008058865, in Dced Book 5695, at pages 295-316 (the “Declaration of” Eusernents”™), the most
expeditious way to accomplish such implementation is to incorporate the New Easements into
the Declaration of Easements by an amendment thereto, a drafl of which is attached hereto as
Exhibit “D)" (the “Draft Amendment” and as it may be revised belore becoming effective for une
or more of the reasons described in paragraph 14 helow, the “Amendment to Declaration of’

Easements™).
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k. The parties hereto agree that Wyngate Community Association, a Pennsylvania
not-for-profit corporation (“Community Association™), in which the individuals and cntities
constituting Wyngate are members and which owns and/or will own portions of Parcel 1, Matrix
and The Fairways are third-parly beneficiaries to this Agreement because each of them holds
equitable or legal title to some portion or portions of the Property and Parcels 1 and 3 that will be

affected by the Amendment to Declaration of Easements.

TERMS OF SETTLEMENT

1. Settlement Plan. The parties agree to the development of the Properly for o

Wawa convenience food store with fuel dispensing facilities (the “Project™). However, the
Project shall not include access from the Property to or from Clubhouse Lane. Accordingly, the
Clubhouse Lane access depicted on the plan presented to the Board, a copy of which is attached
hereto as Exhibit “E” (the “Approvcd. Zoning Hearing Board Plan ), shall be eliminated. A
copy of a plan including the elimination of such Clubhouse Lane access {the “Settlement Plan™)
is atlached hereto as Exhibit “F.” Further, Good Pro’s rights to use MacDonald Avenue shall be
limited to the area crosshatched on the Settlement Plan. ‘Therefore, the parties agree that the
Property shall be devcloped in substantial conformity with the Settlement Plan and the
conditions sel {orth in the Decision, except to the extent such conditions are modified herein.
2. Signage. Good Pro shall, at its own cost and expense, install the following signs
and the underground electric wiring system serving them:
(a) A free-standing monument sign located on Parcel 2 in the position shown
on the Settlement Plan (at the entrance to Clubhouse Lane {rom Limekiln Pike), the appearance
of such sign being as depicted on the Clubhouse Lane Entrance Sign Plan attached hereto as

Jixhibit ~G,” exeept that the letiering shall read “Wyngate Townhomes.” Such sign shall include
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a light fixture so that the letiering can be secn at night. The sign shall be uniform with the sign
that is cwrrently installed near the Ross Court Homes on Route 309, but shall be approximately
torty (40) to fifty (50) square feet in size, subject to code and Township approval.

£3)] A free-standing monument sign located on Parcel | in the position shown
on the Settlement Plan (on MacDonald Avenue near its intersection with Ogontz Avenue), the
appearance ol such sign to be as depicted on the MacDonald Avenue Sign Plan atiached hereto
as Exhibit “H,” except that the lettering shall read “Wyngatc Townhomes.” Such sign shall
include a light fixture so that the lettering can be seen at night. The sign shall be uniform with
the sign that is currently installed ncar the Ross Court Homes on Route 309 but shall be
approximately forty (40) to fifty (50) square feet in size, subject to code and Township approval.

(c) A sign (comparable in size and legibility to similar traffic signs) on cach
of MacDonald Avenue and Clubhouse Lane that reads “No Entrance to Wawa. Residents Only”,
one (1) of which shall be located on Parcel | before the exit from Ogontz Avenue onto
MacDonald Avenue (o deter traffic from trying to access the Property from Ogontz. Avenue via
MacDonald Avenue) and the other such sign to be located on Parcel 3, before the exit from
Limckiln Pike onto Clubhouse Lane (to deter traffic from trying to access the Property from
Limekiln Pike). Such signs shall be located in the positions indicated on the Settlement Pian.

(d) A sign {(comparable in size and legibility to similar traffic signs) on cach
of MacDonald Avenue and Clubhouse Lane that reads “No Parking and No Standing - Violators
Will be Towed at Owner’s Expense”, which shall be located in the positions indicated on the
Settlement Plan.

All such signage shall be subject to obtaining all necessary approvals from the Township, 1f
approved, the signage shall be installed prior to the time that Wawa opens lor business at the

Property. In the event that the signage depicted on Yxhibits *G™ and “H™ is not approved. Good
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Pro shall install such free-standing signage as may be approved by the Township. In the further
cvent that any signage described in this paragraph 2 is not approved by the Township, despite the
good faith efforts of Good Pro to obtain such approval, this Agreement shall nevertheless remain
in [ull force and effect. Community Association agrees that it shall be responsible for the
maintenance, repair and/or replacement of the signage, as well as the cost ol electricity to light
the signage. The signage referrcd to in paragraphs 2(a) and (b) abave and the bus shelter referred
to in paragraph 3 below shall be wired by Good Pro into a new electric meter,

3. School Bus Shelter. Good Pro, at its own cost and expense, shall install a three-

sided, transparent, walled and roofed school bus sheller with bench seating for 15 children,
standing room for additional children and cquipped with a light fixture. The school bus shelter
shall be installed on a concrete pad with paving, logether with an ancillary driveway and
walkway. The appearance and type of construction of the school bus shelter shall be approved by
Community Association, which approval shall not be unreasonably withheld or delayed. The
school bus shelter and ancillary driveway and walkway shall be located on Parcel 3B in the arca
depicted on the Scttlement Plan as “School Bus Shelter asement Area™; provided, however, that
Community Association reserves the option to relocate the school bus shelter 1o another location
on Parcel 3B that is deiermined by Community Association to be safest for the children residing
in the Wyngate Townhome Community; and [urther provided that such relocation oceurs prior to
the time that Good Pro’s land development plan is approved by the Township. Such school bus
shelter and its ancillary driveway and walkway shall be subject to obtaining all necessary
approvals from the Township. If approved, the school bus shelter shall be completed prior to the
time that Wawa opens for business at the Property. In the further event that the school bus
shelter and its ancillary driveway and walkway are not approved by the Township, despite the

goad faith efforts of Good Pro to obtain such approval; this Agreement shall nevertheless rewmain
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in [ull force effect. Good Pro agrees 1o assign o Community Association any and all warranties
it may receive with respect to the school bus shelter and/or its ancillary driveway and walkway.
Community Association agrees that it shall be responsible for the maintenance, repair and/or
replacement of the school bus shelter and its ancillary driveway and walkway, as well as the
metered cost of electricity to light the school bus shelter. Any advertising which may be
installed on the school bus shelter shall be of a non-illuminatcd, non-electronic type and shall
conform to all applicablc Township Codes. Any compensation paid for advertising on the school
bus shelter shall be paid to the Community Association.

4, Fences: Good Pro shall, at its own cost and expense, install n shadow-box fence
along MacDonald Avenue towards Ogontz Avenue, ending at a point short of the driveway from
the Property to MacDonald Avenue, at the location shown on the Scttlement Plan, subject to
determination by a professional traffic engincer taking into account the site triangles and other
safety considerations. At its own cost and expense, Good Pro shall also install entry landscaping
along the MacDonald Avenuc side of the fence referred to in the foregoing sentence. An
opening in the fence shall be provided allowing [or a right-hand turn from the Property onto
MacDonald Avenuc and Ogontz Avenue, as is depicted on the Seitlement Plan, In addition,
Good Pro shall, at its own cost and expense, install a fence along Club House Lane towards
Limekiln Pike as depicted on the Settlement Plan. The fence(s) shall be at least five feet (5°)
high and made of wood shadow-box fencing material. The installation of the fence(s) shall be
subject to obtaining all necessary approvals from the Township. If approved, the fence(s) shall
be installed prior lo the time that Wawa opens for business at the I'roperty. In the further event
that the fences described above are not approved by the Township, despite the good taith efforts

of Good Pro to obiain such approval, this Agreement shall nevertheless remain in full foree end
s g
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c¢ffect. Good Pro agrees that it shall be responsible for the maintenance, repair and/or
replacement of the fence, at its own cost and expense.

5. MacDonald Avenue Median Strip: In order to prevent traffic exiting the

Property from turning left onto MacDonald Avenve and to prevent traffic from turning left into
the Property from MacDonald Avenue, Good Pro shall, at its own cost and expense install a
median strip in the center of MacDonald Avenue (on Parcel 1) as depicted on the Settlement
Plan. Vehicular access from the Property onto MacDonald Avenue shall be limited to the arca
crosshaiched on the Scitlement Plan and as further described in the Amendment to Declaration of
Easements, which shall be execuled and recorded in the Montgomery County Recorder of
Deeds’ Office as provided in paragraph 14 below. The installation of the median strip shall be
subject to obtaining all necessary approvals from the Township after Community Association has
granled its approval, which Community Association approval shall not be unreasonably withheld
or delayed. If approved, the median strip shall be installed prior 1o the time that Wawa opens for
business at the Property. If the median strip is not approved, Good Pro shall instead install “No
Lefi Turn” signs adjacent to its exit driveway on Parcel 2 just before ils intersection with
MacDonald Avenue and adjacent 1o MacDonald Avenue on Parcel 1between its intersections
with Ogontz Avenue and the exit driveway from the Property, prior to the time that Wawa opens
for business at the Property. In the event that the median strip described above is not approved
by the Township, despite the pood faith cfforts of Good Pro to obtain such approval, this
Agreement shall nevertheless remain in full force and elfect. Community Association agrees
that it shall be responsible for the maintenance, repair and/or replacement of the median strip and

the shaded portion of MacDonald Avenue.
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6. Parccl 3B.

(a) Promptly afler this Agreement has been fully execuled and approved by the
Court, Good Pro shall apply for all governmental approvals required to convey litle to Parcel 3B
separately from the balance of Parcel 3. If such approvals arc granted, prior to the time that
Wawa opens for business at the Property and subject to the provisions of paragraph 6(b) below,
Good Pro shall convey (or cause the then owner of Parcel 3B o convey) to Community
Association, in consideration of the sum of One and 00/100 Dollar ($1.00), good and marketable
fee simple title to Parcel 3B, by special warranty deed subject only to all rights of way,
easements, agreements and restrictions of record. The date of the conveyance of Parcel 3B is
herein referred to as the *“Transfer Date.” As such, from and after the T'ansfer Date, (3) Parcel
3B shall be for the exclusive use of Community Association, the owners of praperty in Parcel 1
and their respective invitees, (ii) Association shall be solely responsible for Parcel 3B, including
(but not limited to) tax payments with respect to any subscquent time period, insurance and any
and all necessary maintenance; (iii) Good Pro shall huve absolutely no rights or obligations with
respeet to Parcel 3B and there shall be no access to or use of Parcel 3B by Good Pro after the
Transfer Date, except as may be required in order to fulfill its obligations hereunder; and (iv)
Community Association may make improvements to Parcel 3B at its own cost and expense,
subject to obtaining any necessary approvals. Wyngale agrees that prior {0 the Transfer Dae,
Goad Pro shall have the right to move dirt from Parcel 2 onto Parcel 3 during the construction of
a convenience store and gasoline service station on Parcel 2, subject to any applicable
governmental approvals; provided that the Bus Shelter Facilities are not adversely affected
thereby; and further provided that the Owner of Parcel 2 prompily thereafter grades and seeds the
portions of Parcel 3 on which such dirt is placed. Wyngate is relying on Good Pro’s experience

in grading, sceding and distributing the dirt from Parcel 2 onto Parcel 3B and other arcas
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acceptable lo Matrix so as not to create a physical hazard for children residing in the Wyngate
Community resulting from the grading, sceding and distributing of dirt from Parcel 2 onto Parcel
3B. All of the work described in this paragraph 6(a) shall be performed at the cost and expense
of the Owner of Parcel 2, and shall be completed prior to such convenience store and gasoline
service station opening for business. Upon the satisfactory completion of this work, such
temporary easement shall terminate automatically, without the need for any further act or deed.
(b) In order to verify that Parcel 3B is in a condition that js acceptable o Community
Association following the completion of Good Pro’s movement of dirt from Parcel 2, promptly
after Good Pro notifies Community Association in writing of such completion (the “Good Pro
Natification™), Community Association shall have the right to cause to be conducted on that
property (at its expense) cither or both of a Phase I Environmental Assessment and a Phase 11
Environmental Assessment, each complying with ASTM standards thercfor (the “Environmental
Asscssment(s)”), and Community Association is hereby granted a temporary easement on, over
and in Parcel 3B for this purposc. Whether or not Community Association obtains the
Environment Assessment(s) and regardless of the conclusions reached thercin, Community
Association shall also have the right to accept or reject the conveyance of Parcel 3B, which right
shall be exercised by written notice to Good Pro given (i) within thirty (30) days aller
Community Association reccives the repori(s) of the Environmental Asscssments, or (ii) if
Community Association does not obtain the Environmental Assessments, within thirty (30) days
after Community Association’s receipt of  the Good Pro  Notificstion. [ Community
Association clects to accept the conveyance of Parcel 3B, Good Pro and Communily Association
shall proceed lorthwith to consummate the conveyance of Parcel 3B pursuant to Paragraph 3(a)
above, and Good Pro shall not be required to muke any representations or warranties with respect

to the environmental condition of Parcel 3B,
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(c) If Good Pro is not able to obtain all governmental approvals required for the
subdivision of Parcel 3B from the balance of Parcel 3 and conveyance of Parcel 3B (o
Community Association, notwithstanding its good faith efforts to so, or if Community
Association does not agree to accept such conveyance pursuant to paragraph 6(b) above, The
Fairways and/or Matrix shall grant or cause the then owner of Parcel 3B to grant to Community
Association a perpetual easement 1o ulilize the arca upon which the school bus shelter and its
ancillary driveway and walkway is or is to be located, which such area (subject 1o adjustment if
required by agreement of Good Pro and Community Association) is outlined in red on the

Settlement Plan and referred to as the “School Bus Shelter Easecment Arca,”

7. Utilities and Construction. All work called for by this Agrecement shall be
performed in a good and workmanlike manner. Ali new power lines and other utilities to be
installed by Good Pro on the Property and/or pursuant to this Agreement shall be installed
underground.

8. Insuranee. Good Pro shall use reasonable efforts to cause Wawa to add
Community Association as an additional insured under Wawa’s liability insurance policy; and
Good Pro and its successors in title to Parcel 2 shall provide proof of insurance as required by the
Declaration of Easements, as amended.

9. Township Consent. The Township hereby agrees that the provisions of the

Amendment to Declaration of Fasements do not malterially alfect the public interest, and
therefore it does not require the consent or approval of the Township pursuant to Section 22 of
the Declaration of Fascments.

10, Contribution. In satisfaction of Condition 6 of the Decision, within thirty (30)
days of the date that construction of the Wawa convenience store building commences, Good Pro

shall contribute to Community Association the sum of Onc Hundred Fifty Thousand and (/100
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Dollars (8150,000.00) for such uses and subject to such restrictions as Community Association
may establish.
11.  Contingencies. This Agrecement is contingent upon:

(a) Approval of this Agreement and the Settlement Plan by Wawa, Inc. within
forty-tive (45) days of the date of this Agreement (the “Wawa Approval™); and

(b) Good Pro’s receipt of o highway occupancy permit or similar document
from the Pennsylvania Department of Transportation to Good Pro approving the access to and
from the Property as is set forth on the Settlement Plan within one hundred eighty (180) days
after the date the Township issues Jand development approval for the Project (the “PennDot
Approval™).
In the event that Good Pro does not receive the Wawa Approval within forty-five (45) days of
the date of this Agreement, or, in the event that Good Pro does not receive the PcnnDot Approval
within one hundred eighty days (180} days after the date the Township issues land development
approval for the project, Good Pro shall have the right to cancel and terminate this Agreement by
forwarding written notice lo Wyngate, Community Association, the Bourd and the Township of
such cancellation or termination or that it is waiving the contingencies set forth in this paragraph
11. Construction on the Project shall not commence until both contingencics have been satisfied
or waived by Good Pro.

12. Permits and Approvals.

{a) Communily Association, for itself” and ils members, covenants and agrees 1o
cooperate with Good Pro, without cost or expense (o Comnunily Association, in connection with
Goud Pro’s cllorts to obtain land development approval, highway occupancy approval, and any

other permits from regulatory agencics having jurisdiction over the development of the Project,
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Upon request, Wyngate and/or the Community Association shall submit a letter of support 1o the
Township or a regulatory agency having jurisdiction over the development of the Project.

(b)  Neither the Settlement Plan (Exhibit “F” hercto) nor any other part of this
Agrecment shall relieve Good Pro and/or its successors and assigns, from compliance with the
Township Subdivision and Land Development Ordinance during the tand development process.

13, Estoppel. Upon the request of Good Pro, Wyngate shall execute and deliver 1o
Good Pro an estoppel cerfificale on a form reasonably requested by Good Pro or Good Pro’s
lender certifying that Wyngate has no actual knowledge of: (i) any defaults by Good Pro under
this Agreement or identifying any defaults of which it has knowledge, and (i) any obligations
required to be performed by Good Pro under this Agreement as of the date of the cstoppel
certificate, except any that are identified in the estoppel certificate. It is intended that such
esloppel certificate may be relied upon by any prospective purchaser or mortgagee of any or a
portion of Good Pro’s interest in the Property.

14. Cross Easement Agreement. Although, the Drafll Aroendment contains the
substantive provisions necded to implement many of the provisions of this Agreement, the
partics hereto and those executing the Joinder herelo acknowledge that it may be necessary or
desirable to revisce it (in the same form as the Draft Amendment or in the forin of an amended
and restated Declaration of Easeinents) in which there will be one or more additional changes to
the Declaration of’ Easements if and to the extent all of the parties thereto so agree or because one
or more of the governmental approvals mentioned in paragraphs 2 through 6 above is not
obtained or is modified. The parties hereto and 1o the loinder hereto agree () to work in good
faith to complete the Amendment to Declaration, consistently with the Draft Amendment, as
expeditiously as is practicable within sixty (60) days after all of the governmental approvals

mentioned in paragraphs 2 through 6 above are granted, modified or denied; (b) to cxecute and
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acknowledpe the Amendment to Declaration at least one (1) day prior to the Transfer Date; and
(c) to cause it to be duly recorded in the Recorder’s Office immediately prior to the time of
recording of the deed for the conveyance of the Property by Matrix to Good Pro, so that it is not
subordinate to any mortgage sccurcd by the Property after such conveyance occurs.

15,  Court Approval.

(n) Upon exccution of this Agreement by the parties herelo, and eniry of an Order by
the Court of Common Pleas of Montgomery County (the *“Court™) approving this Agreement, the
Appeal shall be deemed settled without prejudice Lo the right of any party to pursue the Appeal
(or oppose the Appcal, as the casc may be) in the event the contingencics set forth in Paragraph
11 are not satislied or waived by Good Pro. In such event, Good Pro shall notify the parties of
its inability to satisfy the contingency(ics) and its unwillingness to waive them; whereupon, if
Wyngate wishes 10 pursue the Appeal, it shall notily the Court within thirty (30) days of reccipt
of said notice, to re-schedule the oral argument. If Wyngate fails to provide such notice to the
Court, then any party to this Agreement may file a praccipe to mark the Appeal discontinued and
ended with prejudice.

{b) The Court shall retain jurisdiction over the matter for purposes of enforcement of
the terms of this Agreement, including (but not limited to} the specific performance of the terns
of this Agreement, once the contingencies set forth in Paragraph 11 above have been satisfied or
waived; provided, however, that if a dispute arises from the enforcement of Paragraphs 1 or 8
above, any parly to such dispute may elect to submit il to binding arbitration as more fully
hereinafter described.  Within five (5) days after a party’s receipt of wrilten notice from one of
the other partics hereto that such a dispule exists and that the parly giving such notice wishes to
resolve it through arbitration (the “Arbitration Notice™), the attorneys {or the Community

Association, Good Pro and Wyngate shall agree on the person to serve as the arbitrator of such
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acknowledge the Amendment to Declaration at least one (1) day prior to the Transfer Date; and
(c) to cause it ip be duly recorded in the Recorder’s Office immediately prior to the time of
recording of the deed for the conveyance of the Property by Matrix to Good Pro, so that it is not
subordinate to any mortgage secured by the Property after such conveyance occurs.

15. Court Approval.

(a) Upon exccution of this Agreement by the partics hereto, and entry of an Order by
the Court of Common Pleas of Montgomery County (the “Court”) approving this Agreement, the
Appeal shall be deemed settled without prejudice to the right of any party to pursuc the Appeal
(or oppose the Appeal, as the case may be) in the event the contingencies set forth in Paragraph
11 are not satisfied or waived by Good Pro. In such event, Good Pro shall notify the parties of
its inability to satisfy the contingency(ies) and its unwillingness to waive them; whereupon, if
Wyngate wishes to pursue the Appeal, it shall notify the Court within thirty (30) days of receipt
of said notice, to re-schedule the oral argument. If Wyngate fuils to provide such notice to the
Court, then any party to this Agreement may file a praecipe to mark the Appeal discontinued and
ended with prejudice.

(b)  The Court shall retain jurisdiction over the matter for purposes of enforcement of
the terms of this Agreement, including (but not limited to) the specific performance of the terms of this
Agreement, once the contingencies set forth in Paragraph 11 above have been satisfied or waived,
provided, however, that if a dispute arises from the enforcement of Paragraphs 1 or 8 above, any party to
such dispute may clect to submit it to binding arbitration as more fully hercinafter described. Within five
(5) days after a party’s receipt of writien notice from one of the other parties hereto that such a dispute
exists and that the party giving such notice wishes to resolve it through arbitration (the *Arbitration
Notice™), the attorneys for the Community Association, Good Pro and Wyngate shall agree on the person
to serve as the arbitrator of such dispute, or (if they are unable to agree on the arbitrator) any party may

ask the Court to appoint one. The parties to such dispute shall use their best efforts to conduct und
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complete such arbitration as expeditiously as is practicable within thirty (30) days after appointment of
the arbitrator. The arbitration shall be governed by the Construction Industry Arbitration Rules of the
American Arbitration Association in effect at that time, as such rules may be amended by mutual consent
of the parties lo the arbitration; and judgment on the award rendered by such arbitrator may be entered in
any court having jurisdiction thereof. The arbitrator’s fees and expenses shall be borne by the parties to
such dispute equally. The Township shall not be required to participate in any arbitration and will not be
responsible for the payment of any arbitrator fees. A dispute arising from the enforcement of Paragraphs
1 or 8 shall not be construed fo include any appeals under the Pennsylvania Municipalities Planning Code
from subdivision or land development approval or denial.

{c) Upon satisfaction of all contingencies, terms and conditions stated in this Agreemont, the
partics shall execute and file with the Prothonotary of Montgomery County a praecipe to mark the Appeal
discontinued and ended.

16.  Conflicts. The partics agree that conditions 6, 10 and 11 of the Decision shall be of no
further force and effect at such time as all contingencies under this Apreement have been satisfied or
waived and building permits for the Project have been issued and are final and unappealable. To the
cxtent that this Agreement conflicts with the Decision, this Agreement shall control. The conditions set

forth in the Decision unless modified or eliminated herein shall remain in full force and effect.

17. Township Approval. The terms “Township approval” or “approvals from the

Township” or words of similar import shall refer to the Board of Commissioners of Cheltenham
Township or a department or office of Cheltenham Township. Neither the Settlement Plan nor any other
part of this Agreement relicves Good Pro and/or its successors and assigns from complinnce with the
Township Subdivision and Land Development Ordinance during the land development process.

18.  Succcssors, This Agreement shall be binding upon and inure to the benefit of the

parties hereto and their respective heirs, successors and assigns. This Agreement may be

enforced by any party hercto.
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9. Survival. Provided that all contingencies set forth in paragraph 11 above arc
satisfied or waived and {urther provided that Good Pro and Wawa receive all permils necessary
to construct the Project, all of the provisions of this Agreement shall survive the conveyance of
the Property from Matrix to Good Pro.

20, Amendments. This Agreement may be modified or amended only by a written
amendment exccuted by the signatories to this Agreement.

21. Counterparis. This Agreement may be signed in counterparts with the same

force and effect as if all the partics had exccuted the same original of this Agreement.

IN WITNESS WHEREQF, the parties hereto, and their respective counsel, have cxccuted

this Agreement the day and year [irst above wrilten,

WYNGATE DEVELOPMENT
HOMEQWNERS

Witness By:
Name: Donna Powell

By:
Witness Name: Angel [Tall

FINEMAN KREKSTEIN & HARRIS, P.C

By:

James A. Roscnstein, Esquire
Attorney for Wyngale Development
Homeowners

[SIGNATURES CONTINULD ON TT1: FOLLOWING PAGL)
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[SIGNATURES CONTINUED FROM THE PRECEDING PAGE]|

GOOD PRO CHELTENHAM, L.P.

By:  Pincgood Cheltenham GP, LLC, its
General Pariner

Witness o By:
Bruce A. Goodman, Manager

FRIEDMAN, SCHUMAN, P.C.

By:

Peter S, Priedman, Esquire

Attorney for Good Pro Cheltenham, L.P.
By:

Michael YunofT, Esquire

Attorney for Good Pro Cheltenham, L.P.
ZONING HEARING BOARD

OF CHELTENHAM TOWNSHIP

Witness By:

{Name & title]

CAROL M, LAUCHMEN, P.C.

By e s
Carol M. Lauchmen, Esquire
Solicitor 10 Zoning Hearing Board ol
Chelienham Township

[SIGNATURLS CONTINUED ON THE FOLLOWING PAGLE]
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[SIGNATURES CONTINUED FROM THE PRECEDING PAGE)

CHELTENHAM TOWNSIIIP

Witness By:

[Name & title]

WISLER PEARLSTINE, LLD

By: —
Joseph M. Bagley, Esquire
Solicitor to Cheltenham Township
JOINDER

Intending to be legally bound, the undersigned Wyngate Community Association (on its
behalf and on behalf of all its members) (the Community Association”), Matrix CBH, L.P. and
The Fairways at Cedarbrook Hills, L.P. hereby agree and acknowledge that they are each third
party beneficiaries of the foregoing Stipulation and Settlement Agreement (the “Agreement™) to
the extent described therein and in Exhibit “D” therelo; and also hereby agree to such provisions
thereof as are respectively applicable to them. Effective as of the date that the contingencies set
forth in Paragraph 11 of the Agreement are satisfied or waived, the Community Association shall
assume and preform all of the responsibilities and obligations of Wyngale set forth therein, and
Wyngate shall have no further rights or obligations under the Agreement.

WYNGATE COMMUNITY ASSOCIATION

By:

William Stap]elon,nl_’rcsident_ “

Atlest:

Donna Powell, Secrctary

[SIGNATURES CONTINUED ON THI: FOLLOWING 'AGE]
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[SIGNATURES CON'TINUIEED FROM THE PRECEDRING PAGE]

{Clivnt Filess QU003 T6/0009 106LDOCN A)

MATRIX CBH, L.P.

By: Matrix/Ashbourne Management  Corp., its
general partner

By:
Donald M. Epstein, Vice President

THLE FAIRWAYS AT CEDARBRQOK HILLS,
L.P,

By: Cedarbrook l‘airways Development, LLC, its
general partner

By: Taylor/Epstein Investment Fund, LI.C,
its sole member

By: -
Donald M. Epstein, Member
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Exhibit "1"

Zoninpg Hearing Board Decision

IN AND BEFORE THE ZONING HEARING BOARD
OF CHELTENHAM TOWNSHIP, PENNSYLVANIA

INRE:  Application of Good Pro Choltcnham, L.P.
Ogontz Avernue and Limckiln Pike
NO. 3468

FINDINGS OF FACT, OPINION AND ORDTER

I._PETITION
This matter is before the Board on the application of Good Pro Cheltenbam, L.P. for

property located at Ogontz Avenue and Limekfin Pike, Phlladelphin, PA. Petitioner
requested the following:

Y A variance from Seotlon 295-98, to permit the use of the property a4 n Wawa
convenienes store cordaining 5,585 square feet, with fucling stations;

b. A variance from Section 295-102 for a reduction in the width of the 15 foot
wide buffier along 5 public highway, in recognition of the existing width of the arca between
the proposed driveway and the Limekiln Pike right-of-way, of 11,1 feel;

€. A variance from Scotion 295-101.A, to permit a canopy along Limekiln Pike
1o be loonted less than 60 feet from Limekiln Pllee, ut 35 foet;

d. An interpretation under Sectlon 295-221.8.(5)(a), or in the alternntive, o
varunce, from Section 295-221 B(5)(8), to pernnit porking to be located between the

building and the street;



e A varlanee from Section 295-221.F, 1o increase the allowable parking area
from the required 31 parking spaces for the proposcd convenience store and fucling slations,
to allow 64 parking spaces, which is in excess of the maximum parking standard;

£ A varlance from Section 205.221.K.{1), to permit sorvico and loading on the
side of the proposed building, 2long Clubhousc Lanc, in lieu of the requircment that loading
be behind the bullding;

g A varlance from Section 295-196.A.(3), to permit five (5) intemally
Muminated directional signs, each containing 8.} squate fecl;

h. Vanances from Scetion 295-197.C.(1Xg), to permit:

() two (2) free-standing, internally illuminated, doublo-sided signs with
LED price chanper, ono (1) containing 133.74 square fect wiih & height of 30 feet, to b
tocated on Ogontz. Avenus, and one (1) containing 99,94 squere fect with & height of 25 feot,
to be located on Limeldin Pike; and (i) parallel wall slgns with logo, one (1) contalning
66,69 square fect, facing Limekiln Pike, and pump signs, each containing an addittonal 3.92
square feot, s shown on the signage plan, all of which paratlel wall signs total 70.61 squarc
fbet, the total of all of which signs exceeds the maxinum square footage and/or nwnber of

signg permitied;

i A virtance from Section 295-2 1 LB.(5)(b), to permit off-street parking on a

comer lot;

h A varance from Section 295-221.C.(2)(¢), to permit the width of drivewuy

ontrances along Limekiln Pike and Clubhouse Lane 1o be 30 foot, o;cnccdlng the maximum

pennitied width of 24 feet;



k. A varianoe from Seation 295-223 of the Ordinance so us to permit the trash
enclosure to be located approximately 20 feet from the rear yard setback area, a reduction of
the required rear sctback of 50 Tecl;

L. T'o the extent {hat it is determined that the right-of-way line is lovated on the
conservation easement boundary, Applicant requesis additional ralief from Sectlons 295-102
and 295-101.A, as the setbacks may change.

The property is located fn the C-1 Zoning Distsict.

I1._HEARING!

Hearings on the subjeot application were hold on the following dates:

July 8,2013
July 16,2013
Aungust 20, 2013
Seplember 17, 2013
October 29, 2013
Movember 18,2013
December 9, 2013
Februury 18,2014
March 18, 2014
April 21, 2014
May 12,2014

The Hearings were held bofore Amee Farrell, Bsy., Chalmperson; Alen 8, Gold, Vieo
Chairperson; Poter R, Labiek, Doard Member of the Zoning Hearing Board; Solicltor at the
July 8, 2013 Heuring was Neil Sklaroff, Bsg.; at all other Hearings Carot M, Lavchmen,
Esq. served as Solicitor for this Application.

The Hearings on July 8, 2013 and Oclober 29, 2013 concerned procedural maters et
which no cvidence was presented. On April 21, 2014, the Zoning Hearing Board formatly

received the Proposed Findings of Fact and Conclusions of T.aw, through thelr respeetive



ecounsel, the applionnt and frams the Protestants, and the record was closed. On May 12,
2014, the Zonfng, Hearing Bourd mede its decision on the application,

Throughaut the proceedings the upplicant was represented by Peter 8, Pricdman,
Esquire and/or Michael Yanoff, Bsquire. Gary Porkiss, Esq, nppeared at the September 17,
2013 Hearing representing a Protestant, Ethelyn Taylor, At the October 29, 2013 Hearing,

M. Perkiss entered his appearance for twenty-eight (28) additional cbjsetors,

JII._ FINDINGS OI' FACT

The following'ﬁndlngs were made following competent testimony before the Board,

i Applicant, Good Pro Cheltenhem, L.P. (hereafier “Applicant”), is a limited
parinership orpunized under the laws of the Connnonw?alth of Pennsylvania, having an
addreas in care of Goodrman Proportles, 636 Old York Road, 2™ Floor, Jenkintown,
Ponnsylvania 19046 (Exh. ZHG-3),

2, Guod Pro Cheltenhern, L.P. 15 the equitable owner of the Property, having
entered into an Agreement of Sele with Matrix CBH, L.P, to purchase the Property dated
May 7,2013. (N.T. 7/16/13 ot 13-14, 22, 27). Tho Agreement of Salc is contingent pon
fhe buyer obtaining various pormits and appruval, including the Zoning varinnces requested
in these procoedings, (N.T. 7/16/13 ot 27-28; Exh. A-2).

3. The subject property is vacant real cstate having frontage on Ogontz
Avenue, Limekiin Pike, MacDonald Avenue and Clubhouse Lune {tho “Propery™),
comprising 3.65+ neres, which sume property is known g3 Montgomery County Tax Map

Parcel No. 31-00-17347-14-5, and is zoned C-1 Commercial under the Chehenham



Township Zoning Orlinance {hercafier the “Zoning Ordinauce™ (N.T, 7/16/13, p. 4: Bxh.
ZHB-3).

4, Applicant secks to develop the Property Into @ Wawa Convenience Store
containing 5,585 square feet and 16 gasoline fueling stotions to be open twenty-four (24)
hours per day, seven (7) days per week (N.T. 7/16/13, p. 14; Bxth. A-10),

5. In Januery, 2004, the Cheltenham Township Zoning Hearing Doard issued a
declsion in Appeal Number 2085 on & varlance application filed by Maurix CBH, L.P.

proliminarily approving a hotel planned for the Property, The site, however, was never

developed (N.T, 7/16/13, p. 18 and 30).

6. "The Use Regulations for properties in a C1 Commercial Zoning District are
set forth In Chelienham Township Zaning Ovdinence Section 295-98, which provides as

(ollows:

A building may bo crected or used and a Jot may be used or occupted
for any of the following purposes and no other:

A. Office Bujlding, medical clinic building, public utility office.

B. Multiple dwelling, npartment hotel and hotel.

C. Research labomtory, including commerciel and industrial
laboratory In which no commetcial production is permitied, cxcept
for & pilol plant for experimentation when authorized as o speoial
exception,

D. Acotssory usc on tho same lot with and customerily incidental (o
any of the above permitted uses, In multiple dwellings, apartment
hotels and hotels, the term “accessory use™ for purposes of this
artiole shall include drvp store, commissary, beauty parior, barbershop,
professional office for a Jawyer, doctor, dentist, chiropractor and any
other practitionor of the healing arts for humans, gs licensed by the
Commuonwealth of Pennsylvania, flower shop, restaurant, valot gervice
or tailor shop, but shall not inchude an office for the conduct of business,

E. Any use of the samc general charncler es any of the vses heroinbefore
specifically permitled when suthorized as n speciul cxceplion.

F. No use of any building, lot or premises shell be permitied which is
noxious or offensive by rcason of edor, dust, smoke, fius, vibration or

noise.



Q. Mobile home perk consisting of any combination of singlo width or
musltiple width units when authorized as a conditional use by the Board

of Commissioners...

th The area sumounding the subject Propetty includes the partially bullt out
Wyngate townhouss development immediately behind the site, with the 1,000 residential
units Towers of Wyncote located inunediately to the North of the site, & shopping center
immediately to the South of the site, a Cheltenham school acress Ogontz Avenue fiom the
site, and the Cheltenham Shopping Conter diagonatly across Ogontz Avenue ftor the site
{N.T. M16N13, p. 28; N.T, 11/18/13, p. 14-15).

B, The /- 3,6 acre site i irregularly shaped; somewhat trlangnlar and Is
bounded on all sides by roadways. Twu private ronds, Clubhouse Drlve ond MacDonald
Avenua ars to the west and pubilo roads, Limekiln Pike and Ogontz Avenue to the south and
east, (Exh. ZHB 7 and 8).

9. "Tho Zoning Hearing Board has no jurlsdiction over privato rights related to
the Property including restrintive covenants [a the Deed, nor use of private roads, nor in the
Wyngate Public Offering Document (Exh. A-1, A-2, and P-10), Such lssues gonceming
private rights in the realty were ralsod by the Protestants, however, a Zoning Hearing Board
hus no authorty to enforoe or adjudicate private; l.c., non-public; rights in realty,

10.  The owner of the Property, Matrix CBLJ, L.P, made markoting efforta
including for permitted uses. “The current listing agenoy, Fameoa Real Estato, was brought
on by the owner in 2011, ‘There was signage on the Property in 2007, then in 2012 (N.T.
0717713, p. 73, T1; N.T. 2/18/14, p, 133},

11, Applicant's experts , namely Broce Goodman in real estate dovolopment

(N.T. 7/16/13, p. 24-27); Adun Kobler in coimercial real estato (NUT. 9A17/13, p. 73); ond



Dennis E. Glackin in land planning (N.F. 11/18/13, p. 6-12), all opined that the Property is
not suiteble for eny of the permitted C-1 uses glven its size, ioregular shape, mérket
saturation; i.e., for offico space, distance from industrial/office parks; i.c., providing no
market for the uses (N.T. 71613, p. 8-9; N.T. 9/17/13, p. 79-82; N.T. 11/18/13, p. 40-42;
and Exh. A-16), The Zoning Hearing Board accepts these opiniona.

12, Protestants’ experis Leslic Smallwood Lowis, in real estate development
(N.T. 12/9/13, p. 21) and Joseph McCmnn ps hotel real estate, (N.T. 2/18/14, p. 21) opined
that the Property was suitable for hotet or olher permitted usos (M.T, 12/9/13, p. 24-2T NLT.
2/18/14,p, 30-31). The Board daes not ac;ccpt these opinions beoavse neither expert studied
the actual Feaslbility of  permitted use on the Property (N.T. 12/9/13, p. 37-39; N.T.
2/18/14, p. 61-63). Mr. McCann's efforis to obtain from Fameco information on the site
was offered to show that Fauneco didn't market the Propenty for hotel use, An Agreement of
Sale with the Applicant had boen entercd into prior to seid efforts of Mr, MoCann (Exh, P-7, |
Band A-2).

13.  The Board finds that the Property cannot bo used in striet conformity with
the use provisions of the Zoning Ordinance in the C-1 Zoning District,

4.  The Board finds that this unnecessary burdship has tiot been crcated by the
Applicanrt.

15.  Protestants expressed their coneerns about living in close proximity to
gasoline underground tanks and lling pumps, There was no evidence of prior problems at
Waw {acilities, nor any facilitics that met government standards, Credible testimony by
Susan Bratton, spealing for Wawe, detafled the safety measures to be installed and

opetalional for the propesed {ueling component were in excegs of those required ond that



there had been no leakoge from underground slorage lanka at any Wawa since 1996 when

Wawa bopan pumping gas (N.T. 9/17/13, p. 110-117).

16.  Protestants cxpressed concerns that the proposed use would negatively affect
the qualiti; of their Wyngeie neighborhood, The Bnard (inds three (3) facts countering this
concern:

(2) Whilo this Propexty hias been vacant and unused for yoars, there are 30
bullt but unsold hotmes in the Wyngato development (N.T. 7/16/13, p. 115);

(b) A homebuilder that 1s now bullding out the townhouse development 62
lots) supports the proposed Wawa fucility o5 an asset (Exh, A-4);

{0) In this Zoning District, the minimum green eren ig 40%, but the
Agpplicant proposes 49.9%, « lesser cffect on neighborhood aesthetics, Also,
the bullding is significantly smatlor than permitted. (Exh. A-10).

17.  Turther mitigation of a negative impeot on residential nolghbors is the
requested variances to permit sorvice and loading on the south side of the building, further
away from Wyngate than the required behind the bullding placemeni. (Cheltenham Twp.
Z.0. Section 205-221.K.(1)).

18.  The variance request {Chellenham Twp. 2.0, Section 295-101.4) to pemuit
the canopy over the gas pumps to be 35 feet rather than 60 feet from Limckiln Pike also
results in Yess impact to neighbors because without this rellef the whole module of purnps
and bullding would be closer to residonces (N.T. 820713, p. 67).

19.  Ror better traflic cecess und egress for commercial sites, 2 30 fool rather than
24 foot width at the driveways ai Limekiln Pike and Clubhouse Lane s found to be
necessary (Chelienham Twp, Z.0. Section 295-221.C(2)(¢)) (NLT. 9/1713, p. 19-20), It

should be noled that the varience rolief Tor the Clubhouse Lane driveway i not an



endorsetnent of the use ol the Lane; vether, it is here geanted only in the event the Applicant
and owner of the private roads come to a1 agecement per condition #7, Part TV, below.
20.  The Board finds the ather dimensional and parking variances to be necesaary
given the Jot shape and susrounding road frontage; namely,
(a) Seotion 295-102 for a buffer of 11.1, not 15;
{b) Scction 295-221.B(5)a) for parking between the bullding end the street;
(o) Section 295-221F o increase parking spaces from 31 required o 66;

(d) Seclion 295-223 permiiting the trash enclosure to be 20 feet, not 50 feet
in the rear yard setback;

(&) Sectlon 295-221,B(5)(b) to permit off-street parking on a comer lot.
(Exh.A-(0).

21, The Applicant's signage requests were amended to eliminate & baok walt
sign and to make smaller/lower the two pole signs, The Zoning Hearing Board finds that for
the peculinrities of this Froperty, tho variances nre both neeessary and reasonable.

22,  The Applcant speeifically approved on the record each condition mede part
of the Zoning Hearing Board’s Order cither by offoring it or by alfinnatively accepting
when asked by the Boavd,

23, Tho Zoning Henring Bourd finds that treffic congestion would not be
signlfiomntly exacerbated by the proposed use. Ogoniz Avenue now carries between 16,000
and 17,000 vehicles, euch direction, each day. Limekiln Pike carries over 8,000 vehicles per
day. Now trips, i.e., vehicles specifioally meking s drive to the site, rather than pass-bys
who entor the site, will be opproximately S0 in aud 50 out on weekdays during cach

moming and evening peak lime (Exh. A-13).



24,  The Beard finds that the epprovel of the requested varlances Is not contrary
1o the publio interest based on credible expert testimony. Specifically, in reviewing the

. erteria of Cheltenham Twp. 2,0, Section 295-20%(C);

(o} In determining whother the allawance of a special exception
or a variance s oontrary to the public intorest, the Board shall consider

whether the epplication, if granted, will:

(1) Adversely affeot the public healih, safety and wolfare due to olanges
in waffic conditions, drainage, air quality, noise lovels, natural features of
the land, nelghborhood praperty values and nelghborhood aesthetic
characteristics,

(2) Be in aceordance with the Cheltenham Township Comprehensive
Plan,

3 Provide the required parking.

4 Adversely affoot the logical, efficient and econamical antension or

provision of public services and fcilitles such as public water, sewers,

refuse collection, police and fire protoction and public schools,

{5)  Otherwise advarsely affect the public healih, safety, orals or wolfare,
the Board finde as follows;

1, The proposed use witl not negatively affeot the public henlth, safoty and
welfare due fo traffic, druinnge, air quality, noise, natwral features and nelghborhood
acsthetics,

I£ the Applicant prooeads through the Township Land Development pracess,
lasues such as stonm waler munagement will be addressed. The sffect on raflle will ke
minimal, Thero will be no outside music playing from Wawa end the wall sbove the

proposed building and the topography should help ameliorate any nolse impact above that

generated by traffic on Limekiln Pike and Ogontz Avenue. There was no evidence

0



presented regarding a diminwtion of residential properly values nor of the intense
comumercial property in the immediate arca.

2. The Comprehensive Plan, approved by the Township in 2005, docs nol
specifically addross the subject parcel but references it es part of a *golf comtmunity™ ad in
canjunction with a preposed revision of the zoning ordinanca and the zoning map, the
subject site would be rezoned to C-2, Commercinl Corridor zoning, and the proposed new
2oning district would include uses such as retail stores, personal service shops, restaurants,
bars, taverns, shopping centers, service stations, automotive repair shope and vehicular sales
shops, note of which uses woild bs inconsistent with the proposed Wawa (Exh, A-16).

3. The Applicant’s proposal {ucludes parking in excess of that required by the
Zoning Ordinance,

4, Public utilities ove available for the site and rofuse collection is privale,
police patrols and fire protection are already provided in this portion of the Township, which
13 not a remole arcu requiring new patrols and servies, the proposed use will not generate the
necd to accommodate additional school-age children, and the addition of this uss will
generate additional rax dollars for use by the Township in providing municipal services
(Exh. A-16).

5. Thye conditions offered an/or nccepted by the Applicant mitignie the impact
of the proposed use on lhe neighbors,

25, Rulings deferred during the Heerings ure as fullows:

()  The Motion to Strike Mr. Joseph MeCann's testimony is denied. e

was gecepled as an experl,

"



(b)  Any and all objections to hearsuy of record, not previously ruled

upon are overruled,

(c) A wilniess; Misg Lehman Draving, sought party status.  She lives in
Abingion Township. Her request for party status is denied.
{d) Mr. Barl Stamm, also sworn a5 & witness, lives at 209 Ribble Roed in

Whyneote, is atso denied party staus because he is not an immediate noighbor,

V. DISCUSSION
A, Evidentinry Rulings:

The Zoning Hearing Board overruied all ontstanding hearsay objections und
overruled the request 10 sirike the testimony of one of the Protestant’s expert.

Pennsylvania Municipalltios Planming Cods Section 908, 53 P.5. Scetion 10908
provides that the Zoning Hearing Board “shall conduct hearings and moke decisions in
accordance with the following requiremeants...(6) Formal rules of evidence shall not apply,
but frrelevant, immaterial, or unduly repetitious evidenve may be excluded,”

The Board has broad disoretion to accept evidenco and festimony and io woigh such.

B. Varisnce reguoests:

Section 910.2 of the Municlpalities Planning Code, 53 P.S. Section 109102,

provides in part ps follows:

The Board muy granl e variance provided the following findings arc made

where relovant in a piven case:

(1) That there arc unique physical clroumstances or conditions,
including jrrepularity, narowncss, or shellownoss of ot size or shupe, or
exceptional topographical or other physical conditions pesulinr to the
patticular property, and that the unncoessery hardship is due to such
conditions, and not the eircumsiances or conditlons generally oreated by the



provisions of the zoning ordinance in the neighborhood ox distriot in which
the property is located;

(2) That beeause of such physioal circumstances or conditions, there
is no possibility that the properly can be developed in striot conformity with
the provislons of the zoning ordinance and thut the euthorization of a
variance Is therefbre necessary to enable the reasonable use of the property;

(3) That such unncceseary hardship hes not been created by the
appallant;

(#) That the varianee, if authorized, will not slter the essential
vharacier of the neighborhood or district in which the properly is located, nor
substantinlly or permanently impair the appropriate use or development of
adjacent proporty, nor be detrimental (o the public welfare; and

(5) That the variance, If authorized, wHl represent the minlmum
variance that will afford relief and will reprasont the least modification
posstble of the regulation in issue,”

To show unnecessary hardship an Applicant must prove that ¢ithor: (1) the physical

fetures of the property atc such thet it cannot be used for & pennitied purpose; or (2) the

jroperty can ba confirmed for a permitted use only at a prohibitive expense; ar (3) the

property Is valueless for any purpase permittsd by the zoning ordinance. 3PC Co,. Inc. v,
Zoning Bd, Of Adjustment of the Clty of Phila,, 773 A.2d 209 {a, Cmwlth.2001).

Here, the Applicant presented the rt;quisi!e hardship for the geant of the use
variances. Not anly is tho subject property irregularly shaped, it is bounded on all sides by
tonds both public end private. The property has been vacant for an unknown amount of
time. The owner recelved permission lo construct a hotel, a permiited C-1 use, over tren (10)
yenrs ago, but nothing was built. The owner has marketed the properiy for years to no aveil.
The Board thus concludes thet the propecty has no vaive for any permitted usc,

The Protestants' cxperts oplned that the property could be used for at least several of

the permitted uges. 'The Board, however, gave moro weight to the Applicant’s experts who

13



delinented why the slte would not be developed for eash of the uses listed as permitted in C-
1. The reasana given were primarily stie speclfic as to size und location.

The Boord further finds thet the bardship was not solf-impased. The Applicant did
not alier the use of the subject parcel. The fact that the property has not besn developed nor
sold fora permitied use is not the Applicunt's doing. Funther, Applicant’s knowledge of
existing zoning restrictions does not constitute self-inflicted hardship, Bernotas v. Zoning
Hearing 8d. Of Cjty of Bethlchem, 68 A.3d 1042, Cmwith. 2013.

As stated in our Findings of Fact, the Board finds that the variances will not aiter the
essential character of the neighborhood or district in which the property ia located, nor
substantially or pormanently impuir the appropriate vse or development of adjacont
property, nor be detrimental lo the public welfare.

The zoning district s commersial (C-1) and there is intense commercial uso south
and east of the site. There is & purtially bufld out townhome development to the north of'the
sita where most of the Protestants live, There are builf bat not sold homes in this
developntent (Wyngate). The Protestants offercd no evidence that tho proposed vse would
have negative market velue impact on their homes nor the yet unsold homes. However,
there was evidenco that the residentlal devoloper now bullding out Wyngoto belleved the
proposed nse as a Wawa with [iueling pumps would be an asset to the eommunity,

“The Board finds further that the proposed use s not detrimental to the public
welfare. The design of the site with the retaining wall, topped by another wall, the lighting
and landscaping all minimize the appearancc and tmpnct on the residentlal neighbors.
Traffic interscctions in the aren are niready eongeated and won't be significantly worsened

by the proposed use. Most vehicles using the site will be part of the heavy traffic on Ogontz
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(Rt. 309). Applicant’s tzaftic expert opined that approximataly fily (50) vehicles per a.m.
and por p.m. peak hours would not be part of the alrcady cxlsting traffic, but rather would be
making the Wawa the destination. Neither side presentod any cvidence how that number
compered to destination trips that would be generated by w hatel or other pormilted vse. ‘The
Applicont, by its testimony and by this Order, is bound to safety slendards that exceed
cwrrent state and federal requirements regarding fuel storape and pumping.

With regard to the f1fth crilerion, the Boazd notes that the proposed plan exceeds the
minimum farty (40%) percent green aren by elinost ten (10%) percent and the bullding la
much stoaller than permitied,

' Finally, the Board imposed conditions, many of which were proposed by the
Applicant and ail were aceepted by the Applicant, Each of these minimizes the impact of
the proposed use on the residuntial nelghbors,

HMaving faund that the Applicant is entisled to the use variance, the Bourd also grants
the dimensional and parking vaclances requesied, with the exception of the Applicant’s
request “{o the extent that it is dotormined that the right-of-way line is location on the
conservation easement boundary, Applicant requesis additional rolief from Sections 295-102
and 295-104.A, s tho setbacks may change", and that request s too broad to approve,

Varlances {o Scetion 295-102, Section 295-221.B.(5)(s) and (b} and Section 225-
223 were necesaitated either by the irregular lot shepe and by the site boing bound on ell
sides by roadways.

Variances (o Scction 295-221.F, Sectlon 295-221,K.(1), Section 295- 96.A.(3),
Sectlon 295-197.C.(1)a), and Section 295-221.C.(2)(c) are necessary for troffic safety nnd

clreulation.



The variance 1o Section 205-101.A {5 necessary to minimize the Impact on the

resldential neighborhood by moving the building forward.

'V, ORDER
WHEREFORE, on May 12, 2014, the Cheltenham Township Zoning Hearing Boari

votes {0 grant relief to the Applicant subject 1o conditions. The following variances were

granted:
d. A veriance from Seotion 295-28, to permit the use of the property as 8 Wawn

oonvenlence store contnining 5,585 square feet, wilh fueling atalione;

b. A varience from Section 295-102 for u reduction in the width of the 15 foot
wide buffer along & public highway, inrecogniti oﬁ of the existing width of the ares betwoen
the proposed driveway and the Limekiln Piko right-of-way, of 11.1 feet;

o. A voriance from Seotion 295-101.A, to psrmit o canopy along Limekiln Pike
to be located less than 60 fiet from Limekiln Pike;

d, A variance from Scetlon 295-221.B(5)(a), to permit parking to be located
between the building nnd the sireet;

¢, A vardanee from Section 295-22 LF, 1o inorense the allowable parking arca
from the required 31 parking spaces for the propoesed convenience store and fuoling statlons,
to allow 64 parking spaces, which is in excess of the muximum parking standard;

f. A variance from Section 295.221.K.(1), to permnit service and leading on the
side of the proposced building, nlong Clubhouse Lane, in licu of the reguirement thet loading
be behind the building;

g A variance from Section 295-196.A.(3), to peauit five (5) intemally

ithunineded directional signs, each conmalning 8.1 square feet;
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h. Variances from Section 295-197.C.(1)0), to permit:

(1) two {2) frec-standing, internally illuminated, double-sided slgns with
LED price chunger, one (1) comaining 133.74 squave feet with & height of 30 fect, (o be
located on Ogontz Avenae, and one (1) containing 99.94 square feet with & height of 25 feel,
to bo located on Limekiln Pike; and (Ii) parullel wall signe with logo, one (1) containing
66.69 squars feet, facing Limekiln Pike, and pump signs, each containing an additional 3,92
square foet, as shown on the slgnege plan submitted ay Exhibit ZHB-9, all of which paraiel
wall signs toral 70.61 square feet, the total of all of which slgns sxceeds the muximum
squore footage and/or number of signs permited by this Scetion of the Zoning Ordinanoe;

i A varlance from Section 295-211.8.(5)(b), to permit off-street parking ona
commer lot;

Jo A variance trom Section 295-221.C.{(2)(c), to permit the width of drivewsy
entranoes aloh Limekiln Pike and Clubhouse Lane to be 3G feot, exceeding the meximum
permitted width of 24 foet; and

k. A vnrianoe from Section 295-223 of the Ordinance 5o ag to permit the trash
enclosure to be Jocated approximately 20 feet from the rear property Jine at MacDonald
Avenue, within the required 50 foot rear yard setbaclr,

This geant of relief s not a waiver of any provigion of the Cheltenham Township
Zoning Ordinance not spesitically addressed in this decision.

The sbove variances are granted subject to cach and every of the lollowing
conditions;

(1)  The cvergreen screen ns shown on the proposed view in Applicant’s Exhibit

A-3 will be planted at & minkmus of 10 to 12 fect in height ot the time of planting.



@) In addition to tho overgreen screen noled above, the Applicant will also plant
a landscape b'uﬂ‘cr, pecifically including trees in a form and layout as approved by the
Township Zoning Officer on the neighbore® side of MaoDonald Lane if, in fact, the
neighbors and the HOA agree to such plenting,

(3) Al lipht stendards on the property would bo a meaximum of 20 feet in helght.

4 The top of the fenee at the rear retaining wall will also be no greater then 20
feot above finish prade.

(5) All Limekiln Piko fmprovenienis will be at the exponse of the Applicant, that
the Township will be Involved in the PennDOT approval process so that Township concermns

related 1o those improvemenis oen also be addresyed.

(6)  With respeot to the existing three aces of open space (hat is across Clubhouse
Lane from the propoacd Wawa, if the HOA oan agree on a commnity use for the aoreage,
Applicant agreed ta pay to install those fmprovements and to support the ongoing
maintenance of those improvements u_nlll 198 units are completed at Wyngate end that that
Improvement and maintenance contribution Is capped at $150,000, .

However, irrespective of whetever improvoments may or may not ulifimately be
agreed upan by the Applicant and the HOA, Applicant did agree at a minimum that they
would retoeate the existing schoo] bus stop and install sidewalk a3 wes shown on ity
exhibits, if in fact Applicant guins access to the private roads.

{7)  The epproval of the plan is not conditionod upon Applicant having nccoess as
shown on Clubhouse Lane and MacDonald Avenuo, that if the Applicant cannot establish its
right to use the private soads or otherwise reach agreement with the party controfling the

private roads, the project can be developed by acoess anly along Ogontz and Limekiln,
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provided the Applicent procures, obviously, all required Penn DOT and Township
approvals.

(8)  Trmespective of how that above conditlon {3 resolved, if, in fuot, the Applicant
can proeurs flll access at Limekiln Pike through the PennDOT HOP process, the Applicant

will eliminate the Clublhouse Lane sccoss.

(9)  Ifthe Applicant does seeure use of the privale rouds, the MaoDoneld Avenue
drivewny will be a right-out, egress-only driveway.,

{10)  Ifthe Applicant does secure use of the private toads, the exit from tha Wawa
onto Clubhouse Lanc will be left turn only and will be properly sigued as such,

(11)  Ifthe Applicunt does secure use of the privote roads, Applicant at its expenso
will 2dd “no stopping” and “no idling" signs of the type and at the locations as required by
the zoning officer along thoso private roads,

(12)  Applicant, at ite sole oxpense, will improve pedestrian access at Limekiln
and Ogantz, the scope of which will be determined during land development.

(13)  There will be no deliverios and no trash pick-up between the howrs of 10:00
p.m. and 6:00 a.m,

(14} Alltruok deliveries and trash pick-up will be via the Opentz and/or Limekiln
Pike driveways.

(15)  Tho fuel delivery and slorage systetns will at p minimumn be as described in
the testimony, which was described as being in oxcess of current state and federal standards,

(16)  Ifrequired by the Township Police Depariment, additionl exterior camerns

wil) be added to the building.
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i
(17)  There will be no advertising g or in the windows beween the counter and the

canopy.
(18)  There will bie no music outsids of the building or under the canopy.
{19  Therewill be no T.V. monitors at the pumps,
(0) H'the HOA designates a representative to reseive notification of

emergencies, Wawa will contact that desipnated residence, should any emergencies arise,
CHELTENHAM TOWNSHIP ZONING HEARING BOARD

AMEE FAMRIRELL, CHAIR

ALAN 8. QGOLD, vm{yﬁwa AND SECRETARY

(o (CF <

PETER R, LABIAK, MEMBER




The Property

LEGAL DESCRIFTION UF PARCEL 2

BEGINNING AT A POINF, A CORNER OF PARCEL 1 ON THE WESTERLY SIDB OF

LIMEKILN PIKE; THENCE, ALONG SAID RUAD THE FOLLOWING TWG (2) COURSES
AND DISTANCES:

1. SOUTHQO4 DEGREES 07 MINUTES 00 SBCONDE EAST; 14820 FEET TO A
POINT, o A

9. SOUTHIA:DEGRTES b MINUTES, 30 SECONDS WEST, 65,55 FEET TO A
POINT, A CORNER OF PAREEL 3;

THENCE, ALONG PARCEL 3THE FOLLOWING COURSES AND DISTANCES;

1. NORTH?7S DEGIEBS 51 MINUTES 30 SECONDS WEST. 1091 FEET TO A
POINT; . o smem g

2. ALONG A TANGENT QURVE TO THE RIGHT WITH A RADIUY OF g5.0b
FEET, THE CHORD OF WHICH BEARS NORTH 40 DEGREES49 MINUTES 75
SECONDS WBST ¥OR A DISTANCE.OF 74.63 FEBT; THENCE ALONG THE
ARCDOF $5@.@Uﬁtﬁ’ﬁ-®9&&.9lﬁi§§?ﬂ¢3 OF 79:49 FEET TO & ROINT;

3 NORTHOS DEGREES 47 MINUTES ‘22 SECONDS WEST,, 24:48 FEET TO A

POINT; Sl N _
4 ALONG & TANGENT CURVE T6. THE LEFT WITH A RADIS OF 11000
FEET, THE CHORD: OF WHICHBEARS NORTE 30 DEGREES (1 MINUTES 01
SHCONDS WIST FOR A DISTANCE ‘OF 90.28 FEET; THENCE ALONG THE

ARG%‘ SAID'GURVE FOR A DISTANCE OF 93.03 FEET TO A POINT;

5. NOKTHS4 DEGREES 14 MINUIES 41 SECONDS WEST, 30.38 FEBAT 10 A

6. ALONG A TANGENT -CURVE, TO THE RIGHT WITH A RADIUS OF 240.00
EEET, THE CHORD OF WHICH BEARS NORTH 34 DEGREES 48 MINWTES 51
SECONDS WEST FOR.A DISTANCE. OF 15968 FEET: TUENCE. ALONG THE
ARC OF SAID CURVE FOR A DISTANCEOF 16278 FEET TO A POINT;

7. NOR'{}‘E[:IS*DBGREES 23 MINUTES 01 SECONDS WEST; 89.83 FEET TO A
POINT; -

8. ALONG A TANGENT CURVE TO THE RIGHT WITH A RADIUS QF 25.00
FBET, THE CHORD OF: WHICH BEARS NORTH 25 DEGREES 28 MINUTES 07
SEGONDS BAST FOR A:DISTANCE. OF 3271 FEET; THENGE ALONG THE
ARC OF SAID ‘CURVE'FOR A DISTANCE. OF 35.65 FEEY 'TO A POINT, A
CORNEK OF PARCEL1;

THENCE, ALONG PARCEL 1 THE FOLLOWRNG GOURSES AND DISTANCES:

{Client Files/000252/003 7600094063 DOCX 41}



t- ALONGA REVERSE GURVE TOTHE LEFT, WiTH A RADIUS DF 260.00 FEET,
THE CHORD OF WHICH BEARS NOITH 2 DEGREES 13 MINUTES 51
SECONDS-EAST FOR A DISTANGE: OF 211.97 FEET! THENCE ‘ALONG THE
ARC OFSAID CURVE FOR A DISTANGE OF 318.93FEET TO.A POINT;

2 ALONG A REVERSE CURVE TO THE RIGHT WITH ARADIUS OF 25981
FLET, THE:CHORD OF WHIGH BEARS NORTH 48 DEGREES 01 MINUTES 17

SECONDS EAST FOR A DISTANCE-OF 58.35 FEET, THENGE ALONG THE

ARG OF SAID CURVE FOR A DISTANCE OF 270,39 FEETTQ) A POINT:

3. ALONG A NON-TANGENT CURVE TO THE IUGIT WITH A RADIUS OF 25.00
FEET, THE CHORD-OF WIIICH BEARS. SQUTH 54 DRGREES0S MINUTES 3§
SECONDS EAST FOR A DISTANCE OF 37.17 FEET; THENCE ALONG. THE
ARC DF SAID CURVE FOR A DISTANCE OF 4191 FEEFTO THE POINT OT
BEGINNING, '

CONTAINING: 158324 SQUARE FERT.OR 3,63 ACRES OFLAND, MORE OR LESS.

{Chient FilesAN02 527003 76/00691064, DOC K A)



Exhibit “B”

Parcel 3B

[Legal Description or Bohler Subdivision Plan]
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Exhibit “C"
Parcel 1

[Legal Description]
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E&ljibit tTC"

Parcel 1

Frpibig i ey

Legal Description of the Property

THIS LEGAL DESCRIPTION I8 THAT LEGAL DESCRIFTION FOR THE PORTION OF LAND IDENTIFIED AS
"PARCEL 1" ON PAGE ) OF THAT RECORD PLAN THE FAIRWAY AT CEDARBROOK HILL & CEDARBROOK
APARTMENTS OVERALL SUBDIVISION PLAN, 8400, 844D-3430 LIMEKILN PIKE, PREPARED BY JOHN (1.
LEAPSON, TEI CONSULTING ENGINEERS, INC. SOUTHAMPT: ON, PA DATED 12/1/2003, LAST REVISED 9/30/2004,
RECORDED 9/28/2005 IN PLAN BOOK 25 PAGE 260 {“THE RECORD PLAN") AND ENCOMI’ASSES LOT 6, LOT 7,
LOT %, LOT 10AND LOT ] AS SHOWN ON PAGE 3 OF THE RECORD PLAN.

ALL THAT CERTAIN LOT OR PIECE OF GROUND WITH THE BUILDINGS AND IMPROVEMENTS TO;BE ERECTED
THEREON S$ITUATE IN CHELTENHAM TOWNSHIP, MONTGOMERY COUNTY, COMMONWEALTH OF
PENNSYLVANIA, IDENTIFIED AS "PARCEL 1" ON, AND DESCRIBED ACCORDING TO A PLAN ENTITLED,
“RECORD PLAN THE FAIRWAYS AT CEDARBROOK HILL & CEDARBROOK APARTMENTS OVERALL
SUBDIVISION ~ 84060, 8440 - 8480 LIMEXILN PIKE,"” SHEET | OF 13, DATED DECEMBER I, 2003 AND LAST

THE SQUTHERLY SIDE dF EASTON ROAD; THENCE, NORTH 72 DEGREES 13 MINUTES 18 SECONDS EAST, 175.48
FEET TO A POINT OF CURVATURE; THENCE, ALONG A TANGENT CURVE TO THE RIGHT WITH A RADIUS OF
37500 FEET, THE CHORD OF WHICH BEARS NORTH 74 DEGREES 07 MINUTES 06 SECONDS EAST FOR A -

41 DEGREES 22 MINUTES $¢ SECONDS BAST, 186,96 FEET TO A POINT, THENCE, SOUTH 51 DEGREES 37
MINUTES 50 SECONDS EAST, 196.30 FERT TO A POINT; THENCE, NORTH 44 DEGQRERS 05 MINUTES 30 SECONDS
EAST, 2LI8FEET TO A POINT, THENCE, SOUTH 45 DEGREES 03 MINUTES 04 SECONDS FAST, 774.92 FEET'TO A
POINT;, THENCE NORTH 74 DEGREES 39 MINUTES 30 SECONDS EAST, 73.66 FEET TO A POINT, THENCE, SQUTH
0! DEGREES 54 MINUTES 14 SECONDS BAST, 732.29 FEET TO A POINT; THENCE, NORTH 86 DEGREES 03
MINUTES 10 SECONDS EAST, » 93.67 FEET TO A POINT: THENCE, NOR'TH 29 DEGREES 38 MINUTES 24 SECONDS
EAST, 163.73 FEET TO A POINT; THENCE, NOR'TH 76 DEGREES 39 MINUTES 12 SECONDS EAST, 39513 FEETTO A
POINT ON THE WESTERLY $IDR2 OF LIMEKILN PIKE; THENCE, ALONG SAME THE FOLLOWING THREE (3)

COURSES AND DISTANCES:

1. ALONG A NON-TANGENT CURVE TO THE RIGHT WITH A RADIUS OF 852,00 FEET, THE CHORD OF WHICH
BEARS SOUTH 09 DEGREES 33 MINUTES 55 SECONDS EAST FOR A DISTANCE OF 102.50 FEET; THEINCE ALONG
THE ARC OF SAID CURVE FOR A DISTANCE OF 102,56 FEET TO A POINT

2, SOUTH N6 DEGREES 07 MINUTES 00 SECONDS EAST, 108,67 FEEY 1D A POINT;

3. SOUTH 06 DEGREES 07 MINUTES 0 SECONDS EAST, 88.26 FEET TO A POINT, A CORNER OF PARCFL

THENCE, ALONG PARCEL 2 THE FOLLOWING TWO {2) COUNRSES AND DISTANCES:

L. ALONG A NON-TANGENT CURVE TO THE LEFT WITH A RAIUS OF 2500 FEET, TIE CHORD OF WUICH
BEARS NORTH 34 DEGREES 08 MINUTES 31 SECONDS WEST FOR A DISTANCE OF 37.17 FELT; THENCE ALONG
THE ARC OF SAID CURVE FOR ADISTANCE OF 41.91 FEETTU A POINT;

2, ALONG A NON-TANGENT CURVE TO THE LEFT WITH A RADIUS OF 259.81 FEET, THE CHORD OF WHICH
BEARS SOUTH 8 DEGREES 0] MINUTES 17 SECONDS WEST FOR A DISTANUE OF 258.35 FEET, THENCE ALONG
THE ARC OF SAID CURVE FOR A DISTANCE OF 270,39 FEET TO A POINT,

THENCE, PARTIALLY ALONG FARCEL 2 AND PARTIALLY ALONG PARCEL 3, ALONG A REVERSE CURVE T
THE RIGHT WITH A RADIUS OF 260.00 FEET, THE CHORD OF W HCH BEARS SOUTH 75 DEGREES 72 MINUTES 47
SECONDS WEST FOR. A DISTANCE OF 438.59 FEET; THENCE ALONG THE ARC OF SAID CURVE FOR A DIS TANCE
OF 52190 FEET TO A POINT; THENCE, ALONG PARCEL 3 THI FOLLOWING SIX (6} COURSES AND Dig FANCES:

L. NORTH 46 DEGREES 16 MINUTES 53 $SECONDS WEST, 44.00 FEET TO A POINT,
2 SOUTH 43 DEGREES 1) MINUTES 22 SECONDS WEST, 124.63 FEET TO A POINT;
3 NORTI 96 DEGREES 23 MIMUTES 34 SECONDS WEST, 225.08 FEET 7O A POINT,

DM2\966820 15



NORTH 32 DEGREES 29 MINUTES 59 SECONDS WEST, 199.49 FEETT0 A POINT;
NORTH 03 DEGREES 29 MINUTES 05 SECONDS EAST, 235.44 PEET TO A POINT;
NORTI 57 DEGREES 50 MINUTES 41 SECONDS WEST, 543.83 FEET TO A POINT, A CORNER OF PARCEL

THENCE, ALONG PARCEL 4 THE FOLLOWING TWO (?) COURSES AND DISTANCES:

1. NORTH 46 DEGREES |0 MINUTES 26 SECONDS WEST, 30.59 FEET TO A POINT,
2. NORTH 04 DEGREES 41 MINUT ES 44 SECONDS EAST, 164.57 FEET TO A POINT;

Ll

CONTAINING: 1,300,087 SQUARE FEET OR 29.85 ACRES OF LAND, MORE OR LESS.
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Exhibit “D*

Draft Amendment to Declaration of Easements
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PREPARED BY AND RETURN AFTER RECORDING TO:
James A. Rosenstein, Esq.

Fineman, Kreksteln & Harris, P.C.

1735 Market Street,

Philadelphia, PA 15103

{215) 893-8709

Being a portion of Parce! Number 31-00-17347-00-1
Being a portion of Parcel Number 31-00-17347-14-5
Being a portion of Parcel Number 31-00-17347-13-6

H
llﬂ 1
AMENDMENT TO
||y

DECLARATION OF EASEMENTS AND CROSS EASEMENT AGREEMENT

....I!:L.....

i
THIS AMENDMENT TO DECLARATION []Cmﬁl!“ﬁ r\hENTS AND CROSS EASEMENT
AGREEMENT (this “Amendment") is: made as of "III'% i , 2015, by and among
MATRIX CBH, L.P., a Pennsylvania limited partnership hayi n address at Forsgate Drive, CN
4000, Cranbury New lersey 08512 (”Matnx CBH"); THE FAIRW ﬂs AT CEDARBRCOK HILLS, L.P.,

a Pennsylvania limited. qirH@,rfrup having an address at CN 4000 | tranbury, New lersey 08512
{"The Fairways"); a ik YNGATIl'(l:OMMUNITY ASSOCIATION a Pennsylvania not for profit
corparation having an'raﬁdress at oLfo Matrix Development Group, CN 4000, Cranbury, New
Jersey 08512 l"Commum "‘,M\sso I tmn. on its own behalf and on behalf of all its members,

it OWner Q ]?Freinafter defined).

who constitute ali of the "Umrﬁ) Rerehi: i

wl ||[|;,. ~ i

RE%II\{IINARY STATEMENT
|

A. Matrix CBH, The Fairways and the Township of Cheltenham, a township of the first
class of the Commanwealth of Pennsylvania, situate within Montgomery County, Pennsylvania
(the “Township”) are the parties to a certain Declaration of Easements, dated June 2, 2008 and
recorded on June 5, 2008 as Instrument No. 2008058865 in the Office of the Recorder of Deeds
in and for Montgomery County {the “Recorder’s QOffice”) in Deed Book 5695, at page 295 (the
“Declaration _of Easements”). By its terms, the Declaration of Easements encumbers the
“Overall Tract” which consist of real estate described therein that was then owned by The
Fairways {called “Parcel 1” therein and herein) and other abutting real estate also described
therein that was then owned by Matrix CBH {called therein and herein “Parcel 2" and “Parcel
3").Parcels 1, 2 and 3 together constitute the Overall Tract. Among other things, the
Declaration of Easements created various easements, rights, obligations and restrictions with

respect to Parcels 1, 2 and 3 and the respective owners thereof from time to time.

nosoagsy )1



B. On June 23, 2008, The Fairways recorded in the Recorder’s Office, as Instrument No.
2008064812, a Declaration of Wyngate, a planned community, in Deed Book 5697, at page
643.(the “HOA Declaration”), which has been subsequently amended of record various times
(as so amended, the "Amended HOA Declaration”). The Amended HOA Declaration encumbers
Parcel 1 and (among other things) provides for the conveyance of certain portions of Parcel 1
referred to therein and herein as “Units” to others {referred to therein and herein as “Unit
Owners”) and the balance of Parcel 1{referred to therein and herein as “Common Fagilities”) to
be conveyed or leased to the Community Association for the shared use and enjoyment of the
Unit Owners. |||I ,E

C. Subsequently various portions of Parcel 1 hayterL nlfoEveyed to various Unit Owners
as Units and other portions of Parcel 1 have been conveyeﬁ dm leased to the Community
Assoclation as parl of the Cornmon Facilities; and it is expected that'ﬂﬁher portiens of Parcel 1
will be conveyed in the future as Units or Commeon Facilities. '

ﬂ“lq

D. By the recordation in the ﬂ?corder s Office on , 2015, as malg".i of a
certain Subdivision Plan, prepared*lby, Sw [er Englneerlng, Inc., dated {the “Second
Subdivision Plan”}, Parcel 3 has now b gn S| b’Hdeed into two lots {called therein and herein
“Parcel 3A” and “Parcel 38", respectlvel ) b ""I l" IM -

ll i

. ,l'f bi
E. Matrix CBH, in its capacity as thq‘i& Q{Aé‘ of Pllﬁﬂc!fél 2, on behalf of itself and its
successors and assigns, wishes to amend the éc.l ratlon of Easements as hereinafter set forth
in order to fac m’& e the development, ownershlﬁ}uﬂnd operation of Parcel 2 as a commercial

propert JEE,F Ll |’|p, has determined that suctha‘mendment does not materially affect the
puquc"ﬂ}Ltbrest and th laf e (pursliant to Section 22 of the Declaration of Easements} it does
not have f; rlght to consLPt to or approve this Amendment; and the other parties to the
Dechratlon i:| Easements (apd their respective successors in title) have agreed to such

l.
amendment. || i

4—|-

!lll

NOW, THEREF(E'RE ~'f r (;ood and valuable consideration, the receipt and sufficiency of
which is hereby acknowled'ged and intending to be legally bound, the parties hereto hereby
agree and declare that the foregoing Preliminary Statement are deemed to be operative
provisions of the Amendment and that the Casement Agreement shall be, and hereby is
amended {as of the time of recordation hereof), as follows.

1. All references to “Parcel 2” are hereby deleted from Section 1{(a), and the following is
hereby inserted at the end of this section: “The Fairways hereby grants to the Owner of

Parcel 2, for the benefit of Parcel 2 and use by its Permitees, a perpetual non-exclusive

{00308990,v712



right of way and easement (‘Access Easement Al’) over, upon and across the portion of
the Easement Area A Driveway (which is also known as ‘MacDonald Avenue') labeled
‘Prop. Wawa Development Egress Area’ on the two page site plan that is attached
hereto and labeled ‘Exhibit A’ (the ‘Settlement Plan’) for, subject to Section 12 below,
egress from Parcel 2 to Limekiln Pike. Additionally, The Falrways hereby grants to the
Owner of Parcel 2, for the benefit of Parcel 2 and use by its Permitees, a temporary
excluslve easement for the construction of a roadway divider in the bed of the
Easement Area A Driveway at the location marked on the Proposed Wawa Site Plan as
‘Proposed 4’ Wide Mountable Curb’. Such construction shall be performed at the cost
and expense of the Owner of Parcel 2 and such temporary easement shall terminate
automatically, without the need for any further act or deed, upon the satisfactory

completion of such roadway divider.” ,,rml“,
[

Jl| I

Section 1{c) is hereby deleted in its entlr Y
-I||
. Sections 2(c), (d), (e} and (f} are hereby added!!‘ [o | ws-

b1
“{¢) The Owner of Parcel 1 hereby grants to the éWpfr of Parcel 2, for the benefit of
Parce] 2 and use by lts Permitees, ; an exclusive tempo gasement for the installation
of any and al|; u d”’gi’t’; nd electric lines and assouatednEqulpment in Parcel 1 that
serve one o'r-‘ ore of tll'le,’i fuminated signs described in Section 10 {d) hereof. Such
installation shali perfomo d at the cost and expense of the Owner of Parcel 2 and
such temporary el‘ "]:l é’ff{:” ﬁerminate automatically, without the need for any

‘3.
further act or deed, up H ‘re sa tf L:t:o completion of such installation.”

“(dy Matrix CBH, as the Ownerllof Parcel 3, hereby grants to the Owner of Parcel 2, for
the benefit of Parcel 2 and use H/ lits Permitees, an exclusive temporary easement for
the installation of underground electric lines and associated equipment in Parcel 3 that

serve one or more of the iHuminated signs described in Section 10{d} hereof. Such
instaflation shall be performed at the cost and expense of the Owner of Parcel 2 and
such temporary easement shall terminate automatically, without the need for any
further act or deed, upon the satisfactory completion of such installation.”

“{e) Matrix CBH, as the Owner of Parcel 3, hereby grants to the Owner of Parcel 2, for
the benefit of Parcel 2 and use by its Permitees, an exclusive temporary easement for
the installation of any and all underground electric lines and associated equipment in
Parcel 3 that serve the ‘School Bus Shelter Facilities” described in Section 7{a) hereof.
Such installation shall be performed at the cost and expense of the Owner of Parcel 2
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and such temporary easement shall terminate automatically, without the need for any
further act or deed, upon the satisfactory completion of such installation.”

“{f) Matrix CBH, as the Owner of Parcel 2, hereby grants to the Owner of Parcel 1, for
the benefit of Parcel 1 and use by its Permitees, an exclusive perpetual easement for
use & Maintenance of the electric lines and associated equipment described in Section 2
above, and any and all underground electric lines and associated equipment located in
Parcel 2 that serve one or mare of the illuminated signs described in Section 10(d}
hereotf.”

Section 7 is hereby deleted in its entirety, and is hereby replaced by the following:
!i 3
7. School Bus Easement and Other Uses, Ef i’arcel 3
B M
{a) Matrix CBH, as the Owner of Parce!leilgereby,.g[ lpts to the Owner of Parcel 2, for

the benefit of Parcel 2 and use by its P rmitée l an exclusive temporary easement
for the installation of an illuminated schg ,bus shelter and ancillary vehicular
access driveway and pedestrlan walkway at ’fhh.locatlons on Parcel 3 shown on
the Settlement Plan (Iabeled respectwely ’Pr pL ?us Shelter’, ‘Prop. Edge of
Asphaltlll H é,,‘, Prop. 5° Wide Concrete Sidewalki"and ‘Prop. 4’Wide Asphalt
Sldewa“q (collectwe"v, the 'School Bus Shelter Facilities’). Matrix CBH, in its
capacity’ a'qilw Ow trll of Parcel 3, hereby grants the Owner of Parcel 1 and its
Permitees anl ékclu§ el!pb anent easement for the use and Maintenance of the
Schoo! Bu'; Fam’mile at t q and expense of the Owner of Parcel 1. Any
advertising that ma\} ?Je mstallecl an such school bus shelter shall be of a non-
illuminated, non- Llectrohnfc type and shall conform to all applicable township
Codes. Any compensatlon"patd for such advertising on such school bus shelter
shall be paid to the Community Association.

{b) Matrix CBH, as the Owner of Parcel 3, hereby grants to the Owner of Parcel 2 for
the benefit of Parcel 2 and use by its Permitees an exclusive temporary easement
to move “clean dirt” from Parcel 2 onto Parcel 3 during the construction of a
convenience store and gasoline service station on Parcel 2, subject to any
applicable governmental approvals; provided that the elevation of Parcel 3 is not
thereby materially increased or the Bus Shelter Facilities adversely affected
thereby; and further provided that the Owner of Parcel 2 promptly thereafter
prades and seeds the portions of Parcel 3 an which such dirt is placed.. All of the
work described in this Section 7(b} shall be performed at the cost and expense of

{00L0RYI0:v A



the Owner of Parcel 2, and shall be completed priar to such convenience store
and gasoline service statlon opening for business. For the purpose of this Section
7(b), “clean dirt” shall mean soil that is suitable for use on residential and
recreational properties because it consists only of uncontaminated, non-water
soluble, non-decomposable, inert solid material. Upon the satisfactory
completion of this work, such temporary easement shall terminate automatically,
without the need for any further act or deed.

_psu's hereby amended by deleting

T
‘—_._—__,'_

it in its entirety and replacing it with the followmg;'i i
|

5. Sectlon 9 {titled “Grant of Landscape Buffer Easeme Wt‘

lu
“Matrix CBH, as the Owner of Parcel 2 “hereby gWL' It to the Owner of Parcel 1,
for the benefit of Parcel 1 and use by its Permlteeggia. nonexclusive perpetual
easement to perform {a) Maintenance of the shadowblsnk fence that the Owner
of Parcel 2 has agreed to install at the location on Pa:l'keﬂ 2 shown on the
Settlement Plan and|lfitfled thereon as ‘Prap. 5 High Woohéh Shadow Box
Fence’, and {b) Malnte, 'Ebk feplantmg, reseedlng and re-grading of an adjacent
10" wide landscape bu I th" lt!":h wner of Parcel 2 has agreed to install at the
location on Parcel 2 shj EL rﬁ ttlement Plan and labeled thereon as
'Landscape Buffer Easementi w hen EE Wthat in the event that the Owner of
Parcel 2 falls to perform any o Elhrl\{l’;ﬂntenancéll llteplanting, reseeding and/or re-
grading descnbed above in th Sectlon 9 after written notice of the need
{”m refor and to pay all costs and'c »{“ense., thereof, and the Owner of Parcel 1
] ffof'ﬂf it on behah‘ of the OwAzer of Parcel 2, the latter shall promptly
reimbur e~:|%he Owner of Parcel 1 for all costs and expenses incurred by the
vy Owner of Parcbil 1 in performing such Maintenance, replanting, reseeding and/or

'*:I*e rgrading.” "‘E‘:‘ém
LI | [

A "' i[
l

sl|

6. Section 10 1s'li#e;eby amﬁ'ded by:

I ||
'5|| bt l; l‘
{a) Deleting Section’ :LO{a) in its entirety and replacing it with the following:

“{a) Matrix CBH, as the Owner of Parcel 2, hereby grants to the Owner of Parcel
1, far the benefit of Parcel 1 and use by ils Permilees, exclusive permanent
easements for the use of two free-standing illuminated monument signs to be
canstructed by the Owner of Parcel 2 at its cost and expense, each sign
containing the inscription ‘Wyngate Townhomes’ (and each labeled ‘Prop.
Wyngate Townhomes’ Monument Sign’}, at the locations on Parcel 2 shown on
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the Settlement Plan. After their completion, such signs shall be owned by the
Owner of Parcel 1, who shall be responsible for their Maintenance and the costs
and expenses thereof.

{b) Adding the following Sections 10{d} and (e):

“(d) Matrix CBH, as the Owner of Parcel 2, hereby grants to the Owner of Parcel
1, for the benefit of Parcel 1 and its Permitees, an exclusive permanent
easement for the use of one free-standing sign’ containing the inscription “No
entrance to Wawa, Residents Only” (a ‘No_Wawa_Entrance sign’) to be
constructed by the Owner of Parcel 2 at the location on Parcel 2 shown on the
Settlement Plan adjacent to Clul:flﬂiuse Lane (where it is labeled ‘Prop. Na
Entrance. Residents Only sign’ ) ..'il'h l'Falrways, hereby also grants to the Owner of

Parcel 2, and its Permitees, a*tgmporary exclusive easement to construct a No
Wawa Entrance sign at the Iocatiowon Parcelil shown on the Settlement Plan
adjacent to MacDonald Avenue. The;!cta st‘h.uctlon described in this Section 10
{d) shall be performed at the cost and’ Lakﬁ nse of the Owner of Parcel 2, and
such temparary easement shall terminate Fi tﬂ atically, without the need for
any further qct or deed, upon the satlsfactory cd'i etion of construction of such
sign. Aft ‘ris' It':f‘| o Wawa Entrance 5igns have belﬂl‘l% constructed by the Owner
of quJrzI l" , they jhl both be owned by the Owner of Parcel 1, who shall also be
respons:hl% [or theq‘{&lamtenance and the costs and expenses thereof.
I| ',|, LB |J|

{e) Matrix CBH, ‘%Lik e OWneru:rh f rcel 2, hereby grants to the Owner of Parcel 1,
for the benefit of’ a eI 1andi j‘Permntees an exclusive permanent easement
for the use of one fre -standlng sign containing the inscription ‘No Parking and
No Standing. Violators whl He Towed at Owner's Expense’ (a ‘No Parking sign’) to
be constructed by the Owner of Parcel 2 at the location on Parcel 2 shown on
the Settlement Plan adjacent to Clubhouse Lane (where it is labeled ‘Prop. No
Entrance. Residents Only sign’). The Owner of Parcel 1 hereby grants to the
Owner of Parcel 2 and its Permitees an exclusive temporary easemeni to
construct a No Parking sign at the location on Parcel 1 shown on the Settlement
Plan adjacent 1o MacDonald Avenue. Such construction shall be performed at
the cost and expense of the Owner of Parcel 2, and such temporary easement
shall terminate automatically, without the need for any further act or deed,
upaon the satisfactory completion of such sign. After such No Parking signs have
been constructed by the Owner of Parcel 2, they shall hoth be ownad by the
Owner of Parcel 1, who shall also be responsible for their Maintenance.
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7. All provisions of the Declaration of Easements shall remain in full force and effect except
if and to the extent they are expressly amended by this Amendment.

IN WITNESS WHEREO¥, the parties hereto have executed this Amendment as of the
date first above written.

MATRIX CBH, L.P.

By: Matrix/Ashbourne Management Corp., its General
Partner

"H” Donald M. Epstein, Vice President
Attest] Iiil . allils
'l-i

L
) ",Eiu ]' I
“h

THE FAIRWAYS AT cIEDAliBLfif:cl_augx HILLS, L.P.

, Secretary

"i'q"By' Cedarbrook Fairways Development, LLC, its General
|| artner

¥ J!"n rh oy B
|B4( ETaylor/Epstem Investment Fund, LLC, its sole

4 ]" W, member
Uy s
" ' L g T
k -i'|!| :” r '.\:':‘ i By: B
e | I ’ Donald M. Epstein, Member
"y, o
L

WYNGATE COMMUNITY ASSOCIATION

By:

William Stapleton, President

Attest:
Donna Powell, Secretary
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EXHIBIT A

Settlement Plan
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ACKNOWLEDGMENT

STATE OF NEW JERSEY:
: SS.
COUNTY OF MIDDLESEX:

On the ___ day of ____, 2015, before me, a Notary Public in and for the above
referenced State and County, the undersigned officer, personally appeared Donald M. Epstein,
who acknowledged himself to be the Vice President of MATRIX/ASHBOURNE MANAGEMENT
CORP., the general partner of MATRIX, CBH, L.P., a Pennsylvania limited partnership, and that
he as such officer of such general partner, being authorized to do so, execuied the foregoing
instrument an behalf of such limited partnershlp f‘or-ilthe purposes therein contained.

It
IN WITNESS WHEREOF, | have hereunl‘q‘! 2t my hand and official seal.

L b
B
ik

||l‘

i
HITE
ﬂ”otary Public
iy
M Commission Expires:

, - i ‘.lmul'flt '

51. - n', lﬁ ACKNOWLEDGMENT . %)

0
|
i i Mgy,
COUNTY OF MIDDLESEX: i " ]Ek“g.gl

"il},hl"l'

On the  day of m]’]é,, before me, a Notary Public in and for the above
referenced State and County, the underﬁlhned officer, personally appeared Donald M. Epstein,
who acknowledged himself to be a member of Taylor/Epsteln Investment Fund, LLC, the sole
member of CEDARBROOK FAIRWAYS DEVELOPMENT, LLC, the general partner of THE FAIRWAYS
AT CEDARBROOGK HILLS, L.P., a Pennsylvania limited partnership, and that he as a member of
the sole member of such general parlner, being authorized to do so, executed the foregoing
instrument on behalf of such limited partnership for the purposes therein contained.

g

STATE OF NEW JERSEY L] [+
Hl |7§

IN WITNESS WHEREOQF, | have hereunto set my hand and official seal.

Notary Public
My Commission Expires:
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ACKNOWLEDGMENT

STATE OF NEW JERSEY:
d SS.
COUNTY OF MIDDLESEX:

On the ___ day of ____, 2015, before me, a Notary Public in and for the above
referenced State and County, the undersigned officer, personally appeared William Stapleton,
who acknowledged himself to be the President of WYNGATE COMMURNITY ASSOCIATION, a
Pennsylvania not-for-profit corporation, and thablhe:as such officer being authorized to do so,
executed the foregoing instrument on behal]ﬂ.lﬁf .such corporation for the purposes therein
contained. !

‘f 'ln

i gl
IN WITNESS WHEREOF, | have hereunto set |L hjpdnlmd official seal.

L
‘“l'l‘mlhl
Nota r\,':l-"!lflblic
My Commission Expires:
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Exhibit “E”

Approved Zoning Hearing Board Plan

{Client PilesMK2520003 76000694064 DOCK 4




Exhibit "E"

APPROVED ZONING HEARING BOARD PLAN

Ly 7 -

{Cliet FilesAOU252/00376/60683036 DOCK; 1)



FExhibit *F»
Settlement Plan

{Bohler “Site Plan” sheets 1 & 4 (with red outlining of “School Bus Shelter Easement Area )]

{Client Files/Q000252/00176/0069-4064 NDOCN;4)
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Exhibit “G*»
Clubhouse Lane Entrance Sign Plan
[Photof

{Chient FilesARB2A 2003 7600624064 DOCX 4)
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Exhibit “H”

MacDonald Avenue Sign Plan

[Photo]

{Chent Files/0002 52/00376/00694064, DOCY )
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